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CURRENT EVENTS. 





Sympatuy Wire Crime—Anp CRIMINALs. 
—Our attention has been attracted to a com- 
munication to the Nation in which the writer 
says: 

‘*‘T have a psychological question to pro- 
pose: What is the exact state of mind under 
analysis of the small newspaper’ writer who 
always speaks of crime jocosely? Everybody 
must have observed it as one of the many 
ways in shich the vulgar newspaper tends to 
vulgarize the public. For example why 
‘*hoodle alderman ?”’ 

He then suggests that, perhaps, the cause of 
this peculiar predilection is that these jocose 
and slangy writers have a ‘‘secret and consti- 
tutional sympathy with crime.’’ This is a 
hard saying and a harsh judgment. We 
freely acquit the witlings of the gallows and 
‘‘nen’’ school of journalism of anything 
worse than a ‘‘plentiful lack of wit’’ (in 
every sense) and execrable taste. They of- 
fend in this sort, simply because they do not 
know any better, and yet their folly bears its 
evil fruit. The familiar and quasi funny 
manner in which crimes are spoken of in the 
public prints tends to lessen in many minds 
the abhorrence in which should be held the 
offense and the offender. The defaulting 
cashier is, in point of fact, and in the lan- 
guage of sober sense, a fugitive from justice, 
an absconding felon whose deliberate thefts 
have brought suffering upon many, and ruin 
upon not a few innocent people. By these 
silly scribes he is denominated a ‘‘gay and 
festive cuss’’ who has ‘‘skipped’’ to Canada 
with his ‘‘boodle.’’ 

There is prevalent, however, a mode of 
manifesting sympathy, not with crime, but 
with criminals, which is far more detrimental 
to the interests of justice and the due ad- 
ministration of the law than the facetious 
follies of the funny man of the newspaper. 

It often happens that as soon as a notori- 
ous criminal has been convicted, especially 
if he is a man of any note or of respectable 
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antecedents, a reaction sets in, and the right- 
ous indignation of an outraged community 
sensibly abates. The pendulum _ swings 
farther in the reverse than in the primary di- 
rection, and the next thing in order is a peti- 
tion for the pardon of the offender, or at least 
for a mitigation of his punishment. The re- 
sponsibility of people who sign these petitions 
is much graver than they usually .. lize. It 
is true that the executive is the actual par- 
doning power, but governors are ex vi term- 
ini, politicians, and the chief function of a 
politician, as he understands it, is to please 
the people. When, therefore, a petition of 
this description, signed by a large number of 
respectable citizens, is presented to the aver- 
age governor, he will believe, or affect to 
believe, that the petitioners really mean what 
they say. and that the case presents a suita- 
ble occasion for the exercise of executive 
clemency. Everybody knows how easily 
such petitions are gotten up, that many 
sign thoughtlessly, many from indifference, 
many because they cannot say ‘‘no’’ to any- 
thing, many because they fear to offend the 
promoters of the proposed pardon, many be- 
cause they are willing to ‘give the poor devil 
another chance,’’ and not one in a hundred 
because he really believes, from even approxi- 
mate knowledge of the facts, that the case is 
such as the petition represents it to -be, or 
such as will justify executive interposition. 
And so the governor shifts the responsibility 
to the broad back of the ‘‘sovereign people,”’ 
in the persons of the petitioners, justice is 
defeated, and the administration of the law is 
put in open shame. 

Thaj the pardoning power is often abused 
by undue leniency has long beer a matter of 
complaint in many of the States. In some 
of them, a remedy has been applied in the 
shape of a pardoning board, the procedure of 
which is of a judicial character. The fact 
remains, however, that much of the miscar- 
tiage of justice growing out of undue clem- 
ency is chargeable to the misplaced sympathy 
with criminals of impulsive and ill-balanced 
people. Such men sometimes swing from 
one extreme to the other, and although be- 
fore conviction they may have been ready to 
violate the law themselves by lynching the 
offender, they afterwards become active 
workers for his pardon. The responsibility 
of undeserved pardons and mitigations of 
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punishment should rest scarcely less upon in- 
discreet and unreasoning sympathizers than 
upon the executive himself. 








NOTES OF RECENT DECISIONS. 





Manpamus — Corroration — INTERSTATE 
Comity—StTocKHOLpERs—Corigs oF Corpo- 
RATION PaPERS—JURISDICTION.—A very in- 
teresting case was decided recently in the 
Court of Errors and Appeals of Delaware,! in 
which was discussed the proper function of 

.the writ of mandamus and the limitations of 
its applicability to a corporation of a differ- 
ent State from that in which the writ is 
issued. The facts were that a citizen of Del- 
aware, Swift, was the president of a Con- 
necticut corporation ; that he had in his pos- 
session in Delaware the books and papers of 
the corporation; that Richardson, a stock- 
holder of the corporation, and a citizen of 
Michigan, was engaged in a law suit in that 
State, in which it was expedient that he should 
use abstracts and copies of the books and 
papers of the corporation. Swift refused 
him liberty to take the copies and make the 
abstracts, and Richardson applied for a writ 
of mandamus to compel Swift, as president 
of the corporation, to allow him to have the 
copies desired. The trial court ordered the 
writ to issue, and the court of errors and ap- 
peals affirmed the decision. 

The majority opinion, delivered by Sauls- 
bury, Ch., and the dissenting opinion of 
Grubb, J., are both able, and discuss very 
fully the questions presented by the fecord. 
The latter of these opinions, we may remark, 
was not printed in the Reporter, but by the 
kindness of a friend we have been furnished 
with a copy which we have read with much 
interest. 

To us there seems to be but one real ques- 
tion in the case. A shareholder of a corpo- 
ration is certainly entitled to an inspection of 
all the books and papers of the corporation, 
and for any reasonable and legitimate pur- 
pose connected with his interest as share- 
holder, to abstracts and copies of such books 
and papers. The only question is how shall 
he obtain such abstracts, and what courts have 


1 Swift v. Richardson, 6 Atl. Rep. 856. 





jurisdiction to enforce his right? ‘The answer, 
as it seems to us, would be the courts of the 
State which created the corporation and of 
which it is a citizen. It is true that, in the 
absence of any statute on the subject, comity 
will permit the corporations of one State to 
transact their business and hold property in 
another, and the court of such other State 
will recognize the existence of such corpora- 
tions and enforce its contracts as well in its 
favor as against it, and for this purpose will 
subject it to the operation of ordinary legal 
process. Whether a foreign corporation 
could be subjected to the action of extraordi- 
nary legal. process was the question before 
the court. There are manifest limitations of 
the power of a State over a foreign corpora- 
tion transacting business within its borders. 
It cannot, of course, forfeit the charter of 
such a corporation, compel the election of 
one stockholder, nor prevent the removal of 
another. The jurisdiction of its courts, ac- 
cording to the majority opinion in this case, 
‘* is extremely limited, but they have power 
to see that the officers, agents, and servants 
of such corporations, transacting business in 
this State by the comity of the State, shall 
yield obedience to the laws of the State.’’ 
And just here, we may be permitted to 
suggest, is a weak spot in the reasoning of 
the court. The courts of Delaware may well 
take cognizance of a violation of the laws of 
the State by whomsoever committed. If a 
foreign corporation contracts to pay money 
or deliver goods, the courts of Delaware may 
well’afford redress to the party aggrieved, 
because the failure of the corporation to fulfil 
its engagements is a breach of the laws of 
Delaware, as well as of the general law. 
For such purposes only comity recognizes the 
existence of foreign corporations. But is it a 
violation of the laws of Delaware, or of 
the common law, that a Connecticut corpora- 
tion refuses to furnish papers upon the requi- 
sition of its Michigan shareholder? It 
seems to us that if it violates any law, itis 
either the general law of Connecticut or the 
particular law of that State embodied in its 
own charter. It is well settled that the courts 
of one State will not undertake to enforce 
the laws of another, and yet this is what the 
courts of Delaware have done in the case 
under consideration. If the relator had any 
right to those copies, he held it under the law, 
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general or special, of Connecticut, and the 
Delaware court in this case not only construes 
that law but affords a remedy for its 
violation. 

The recognition of a foreign corporation 
by a State on the ground of comity relates 
only to such corporation as an entity, an en- 
tirety, an organized body. Its officers and 
agents are recognized only as its servants, 
and for their acts or omissions as such the 
corporation itself is held responsible. In 
this case the court dissevers the president 
from the corporation, and requires him to act, 
as president, in the manner in which the court, 
construing the charter of the foreign corpo- 
ration, and the laws of the foreign State by 
which it is granted, hold to be his duty in the 
premises. The proceeding, so far as the 
Delaware court is concerned, involves only 
the interests of a stockholder—a non-resident 
of Delaware—and of the foreign corporation 
itself. 

And yet the majority opinion says, refer- 
ring to the courts of Delaware: ‘‘ They can- 
not, in general, intermeddle with or control 
the internal concerns of a foreign corpora- 
tion.’’ If the construction of the charter of 
a corporation, or of its by-laws, as between 
itself and one of its stockholders, with refer- 
ence to his rights as such, is not an ‘‘internal 
concern’’ of that corporation, it is very diffi- 
cult to say what is such an internal concern. 

In our judgment, the question so elabo- 
rately argued in both opinions, whether man- 
damus is the rightful remedy, is an imma- 
terial issue, and the application for that writ 
should have been denied on the ground that 
the courts of Delaware had no jurisdiction of 
the subject-matter. 
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1. Introduction.—The subject of this essay 
is the rights over a city street of the owner of 
abutting land. 

2. Abutter’s Rights as One of Public.—An 
owner of land abutting on a street, as one of 
the public, has the same right to use the 
street as every other member of the public. 
The chief right of one of the public in a street 
isa right of passing over it. This right he. 
may enforce by removing by himself, or his 
agents, an unlawful obstruction which he 
finds on the street,! but he cannot recover 
damages for the invasion of such right, nor 
enforce it by any suit in his ownname. The 
general rule applicable to such cases is, that 
a suit to enforce a right, common to the pub- 
lic, in the absence of special injury to an in- 
dividual, must be brought for the benefit of 
the public by its authorized officer.? For ob- 
structions to streets the public, by its proper 
officer, may have relief by indictment or by 
injunction, and the municipality which has 
control of the streets may in its corporate 
name institute proceedings to prevent or re- 
move an obstruction.* A license to maintain in 
a street an obstruction, e. g.,a steam railway, 
given by the legislature or by a municipality, 
acting within its statutory powers, renders 
such obstruction lawful as against the public 
and all persons asserting rights on behalf of 
the public.‘ 

3. Right of Access.—An owner of land 
abutting on a street, by virtue of his position 
of abutting owner, has a number of rights in 
the street apart from his rights as one of the 
public. These rights are the outgrowth of 
case-law, custom, recent statutes and consti- 
tutional amendments, and differ in different 
States. In many of the States an abutting 
owner has a right of access to his premises 
distinct from his rights in the street as a 
member of the public. This easement of ac- 


1 2 Cooley’s Blackstone, 5 and note; Wragg v. Pehn 
Township (1879), 94 Ill. 11. 

2 City of Chicago v. Union Building Assn. (1882), 
102 Ill. 379; Garnett v. Jacksonville, ete. R. Co. (1884), 
20 Fla. 889; Matlock vy. Hawkins (1883), 92 Ind. 225; 
Crook v. Pitcher (1884), 61 Md.510; People v. N. Chi. 
R. Co. (1878), 88 Ill. 587. 

3 Dillon on Municipal Corp. (3d ed. 1880), § 659. 

4 Dillon on Municipal Corp. (3d ed.), § 680, et seq; 
City of Denver v. Bayer (18838), 7 Col. 113. 

5 Rigney v. City of Chicago (1881), 102 Ill. 64; Chi- 
cago v. Union Building Assn. (1882), 102 Ill. 379; 
Pittsburg, etc. R. Co. v. Reich (1881), 102 Ill. 157; Story 
v. N. Y. Elevated R. Co. (1882), 90 N. Y. 122; Re N. 
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cess, as it is called by the Supreme Court of 
New York,’ is his property. Wherever it 
subsists the owner may recover damages for 
its infringement.’ Thus, alot owner has been 
allowed to recover damages for an injury to 
his right of access,caused by the construction 
of a public viaduct across the street on which 
his lot fronts, and for an injury to his 
right of access caused by the unauthorized 
laying of railway tracks in the street opposite 
his lot. An abutter’s right of access is some- 
times protected by injunction.” Thus, a 
store-keeper may have a neighbor on the op- 
posite side of the street enjoined from exhib- 
iting in his windows a puppet show, which 
causes a crowd to form in front of complain- 
ant’s store, and which thereby interferes with 
access to complainant’s store.” In New 
York, an injunction lies to protect such right 
not only in ordinary cases, but also when the 
right is infringed by an obstruction, e. g., an 
elevated railway, which is built with the per- 
mission of the municipality,and which cannot 
therefore be complained of by the public.” 
In Illinois, however, it has been held repeat- 
edly, without special reference to the right 
of access, that an act injurious to an abutting 
owner, é. g., constructing a steam railway in 
a street, which is done under a valid license 
from the municipality, will not be enjoined.” 
An abutting owner’s right to abate with his 
own hand an obstruction to access to his 
land is probably the same as his right, as one 
of the public, to abate an obstruction to free 


Y. Elevated R. Co. (1885), 36 Hun (N. Y.), 427; Fan- 
ning v. Osborne (1884), 34 Hun, 121; Jaques v. Nat. 
Exhibit Co. (1884), 15 Abb. N. Cas. (N. Y.) 250; 
Welsh v. Wilson (1886), 4 N. E. Rep. (N. Y.) 633; 
Brackkéen v. Munn, etc. R. Co. (1881), 29 Minn. 41; 
Railroad Co. v. Schurmeir (1868, error to Minn.), 7 
Wall. (U. 8S.) 272; Hanlin v. C. & N. W. R. Co. (1884), 
61 Wis. 515. 

6 Re N. Y. Elevated R. Co., supra. 

7 Cases cited in note 5; Ma.lock v. Hawkins (1883), 
92 Ind. 225; Dillon on Municipal Corp. (3d ed.) § 731; 
Mathews v. Kelsey (1870), 58 Me. 56. 

8 Rigney v. City of Chicago, supra. 

® Pittsburg, etc. R. Co. v. Reich (1881), 101 Ill. 157. 

10 Jaques v. Nat. Exhibit Co. (1884), 15 Abb. N. 
Cas. (N. Y.) 250; Draper v. Mackey (1880), 35 Ark. 
497; Pratt v. Lewis (1878), 39 Mich. 7. 

ll Jaques v. Nat. Exhibit Co., supra. 

12 Story v. N. Y. Elevated R. Co. (1882), 90 N. Y. 
122. 

38 Stetson v. Chi., etc. R. Co. (1874), 75 Ill. 74; Pat- 
terson v. Chi., ete. R. Co. (1874), 75 Il]. 588; Peoria, etc. 
R. Co. v. Schertz (1876) ,83 Ill. 185; Truesdale v. Peoria 
Grape Sugar Co. (1881), 101 Ill. 561; Mills v. Parlin 
(1883), 106 Ill. 60. 





passage through the street.“ It is with re- 
gard to sidewalks that an abutting owner’s 
right of access to his premises has been re- 
cognized most widely.” He may place skids 
across a sidewalk, in front of his premises, 
temporarily for the purpose unloading mer- 
chandise.® 

4, Easement of Light and Air.—In New 
York, an owner of land abutting on a street 
has an easement of air and light in the street 
which,like his easement of access, may be en- 
forced by suit for damages for infringement 
or by injunction.” Thus, the construction in 
a street of an elevated railway, cutting off air 
and light from an abutter, will be enjoined, 
although the work is licensed by the munici- 
pality, until the abutter’s rights have been ex- 
tinguished by eminent domain proceedings. 
Thus, placing a show-case, sign and fence on 
a sidewalk so as to obstruct the view of 
complainant’s store-window and the access 
of light to it, is a nuisance, which may be 
restrained by injunction.” 

5. Special Control of Street. —In some 
States, e. g., in Illinois, it is provided by 
statute that city councils shall have no power 
to grant the right to lay tracks in a street to 
any steam or horse railway company, except 
upon petition of the owners of the land repre- 
senting a majority of the frontage of so much 
of the street as is sought to be used for rail- 
way purposes. Apart from statutory rights 
and easements of access, air and light before 
noticed, an abutting owner is held in several 
States to have a peculiar, but not clearly de- 
fined interest in the street not shared by the 
general publicand unaffected by the question 
whether he holds the fee of the soil of the 
street. He is generally held to have greater 
rights over the sidewalk in front of his prem- 
ises than other members of the public.” 

6. Rights of Abutter When Owner of Fee of 
Street.—Under the constitutional prohibitions 

14 2 Cooley’s Blackstone 5, note. 

1% Dillon on Municipal Corp. (3d ed.) § 784; Everett 
vy. City of Marquetts (1884), 53 Mich. 450; Welsh v. 
Wilson, Jan. 19, 1886, 4 N. E. Rep. (N. Y.) 633. 

16 Welsh v. Wilson, supra. 

7 Story v. N. Y. Elevated R. Co., supra; Re N. Y.- 
Elevated R. Co., supra. 

18 Id. 

19 Hallock v. Scheyer (1884), 33 Hun (N. Y.), 114. 

2 S. and C’s Stats. p. 472. — 

21 City of Denver v. Bayer (1883), 7 Col. 113; Rail- 
road Co. v. Schurmeir (1868), 7 Wall. (U. 8.) 272. 


22 Dillon on Municipal Corp. (3d ed.) § 7384; Everett 
v. City of Marquette (1884), 53 Mich. 450. 
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which are in force in nearly all the States, 
against taking property for public use with- 
out compensation, a lot owner, holding the 
fee of an adjoining street, has been held 
very generally to have the right, as owner 
of the soil of the street, to be paid for any use 
made of the street ‘‘amounting to a new serv- 
itude’’ i. e., for any use of the street materi- 
ally interfering with its use by the public, e. 
g., the use of the street as the road bed of a 
steam railway, but not of a horse railway.” 
Legislative permission for the construction of 
a public work, while it bars objection 
by the public, does not, it is held, bar the lot 
owner’s claim for compensation. Ina re- 
cent case,the Supreme Courtof West Virginia 
controverted the whole doctrine just stated, 
on the ground that the owner of the fee of the 
street has parted with the whole possession to 
the public, and retains only a reversion to 
take effect upon the vacation of the street, 
and that such reversion is in no way affected 
by the uses to which the public by its officers 
put the street. The court said, that no 
court would think of awarding compensa- 
tion for a new use of a street to an 
owner of the fee of the street who was not at 
the same time the owner of abutting land, 
and that the rule controverted was promul- 
gated by the courts to enable them to give an 
abutting owner compensation for an injury 
to his lot, not amounting to a taking, under 
constitutional provisions which provided for 
compensation only in cases of taking. An 
abutting owner, holding the fee of the street 
subject to the public easement, may restrain 
an unauthorized use of the street by injunc- 
tion,” but not by an action of ejectment.” 
7. Right to Compensation for Injury to 
Lot from Acts done in Street.—An owner of 
land abutting on a street, if injured by a 
nuisance in the street, may recover damages 
as if the nuisance were situated anywhere 
else. Asan offense to either the sense of 


% Dillon on Municipal Corp. (3d ed.) § 724; Carli v. 
Stillwater, etc. Co. (1881), 28 Minn. 873; Eichels v. 
Evansville Street R. Co. (1881), 78 Ind. 261; Hodges v. 
Baltimore, ete. R. Co. (1882), 58 Md. 603; Board of 
Trade Tel. Co. v. Barnett (1883), 107 Ill. 507. 

# Dillon on Municipal Corp. (3d ed.) §§ 711, 724. 

2% Spencer v. R. R. Co. (1884), 28 W. Va. 406. Partial 
accord: Cooley on Constitutional Limitations (5th ed. 
1883), 687. 

2% High on Injunctions (2d ed.), § 589. 

7 Edwardsville R. Co. v. Sawyer (1879), 92 Ill. 377, 





sight,* of hearing,” or of smell,® as well as 
an act causing a direct physicial injury, may 
be a nuisance, this head of an abutter’s rights 
is a wide one. His easements of access, air 
and light in the street might be considered 
under this head. But an abutting owner’s 
right to recover for obstructions ina street 
as nuisances, has two important limitations. 
He cannot recover for injuries suffered by 
him in common with members of the public 
generally. He can recover only for injuries, 
different in kind or degree from those suf- 
fered by the general public.** Thus, an abut- 
ting owner may recover damages from a rail- 
way company which maintains a nuisance by 
allowing cars to stand on its tracks in a 
street opposite his lot.*? The second limita- 
tation upon an abutter’s right of recovery 
arises from the fact, that an act which would 
be unlawful and a nuisance, if not authorized 
by legislative or municipal license, is lawful 
and not a nuisance, if so sanctioned and if 
performed with due care.*® Recent constitu- 
tional amendments have in several States ex- 
tended an abutting owner’s rights so as to 
enable him to recover for an injury inflicted 
on his property by the erection of public 
works in a street to the same extent as if 
such works were erected without legislative 
sanction. Prior to the year 1870 most State 
constitutions, like the constitution of the 
United States, provided that private property 
should not be taken for public use without 
just compensation. In that year Illinois pro- 
vided by constitutional amendment that pri- 
vate property should not be taken or damaged 
without just compensation. The same 
change was afterwards adopted by constitu- 
tional amendment by West Virginia in 1872, 
by Arkansas in 1874, by Missouri in 1875, 
and by Texas, and Colorado in 1876.* 
The Supreme Courts of Illinois and West 


23 Farrell v. 16 Neb. 483. 

2 Thompson v. Behrmann (1883), 37 N. J. Eq. 345; 
Davis v. Sawyer (1882), 133 Mass. 289. 

30 Bushnell v. Robeson (1883), 62 Iowa 540; Com- 
monwaalth v. Perry (1885), 139 Mass. 198. 

31 McDonald v. English (1877), 85 Ill. 232; Matlock y. 
Hawkins (1883), 92 Ind. 225; Crook v. Pitcher (1884), 
61 Md. 510; City of Chicago v. Union Building Assn., 
supra. 

® Pittsburg, etc. R. Co. v. Reich (1881), 101 Ill. 157. 

383 Dillon on Municipal Corp. (3d ed. 1880), §§ 702, 
724; Recitals in Rigney v. City of Chicago, suyra, and 
in City of Chicago v. Union Building Assn., supra. 

% Poore’s Federal & State Constitutions. 
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Virginia have decided that the effect of 
such constitutional change is to give a right 
of recovery for injury caused by public works 
in those cases in which such works would 
be unlawful if erected without legislative 
sanction.® 

A city under these new constitutional pro- 
visions is not liable to an owner of land abut- 
ting on a street for an injury caused to his 
premises by a public work, e. g., a railway 
erected on the street by a private party un- 
der a license from the city. Such license 
merely releases the rights of the public, not 
private rights, which the city has no power 
to affect.* A city, however, is liable for in- 
jury caused by a public work erected ina 
street by the city itself.” 

8. Right to Enjoin Acts in Street Injurious to 
Abutting Lot.—To entitle an abutting owner 
to an injunction to restrain the erection of a 
threatened nuisance in a street, he must, 
in general, prove danger of a substantial, cer- 
tain, unlawful, irreparable injury, and one 
causing him special injury apart from the in- 
jury he suffers as one of the public.* In 
some States, the courts have held that an in- 
junction would not lie to restrain an injury 
resulting from a structure erected in a street 
under direct legislative license, or license 
from a municipality authorized to confer it, 
such work being deemed lawful, e. g., an in- 
junction has been held not to lie to restrain 
the construction and operation of a steam 
railway or a line of telegraph poles and wires 
on a street under municipal license.” This 


% Rigney v. City of Chicago, supra; Clty of Chicago 
vy. Union Building Assn., supra; Spencer v. R. R. Co. 
(1884), 28 W. Va. 406. 

% City of Denver v. Bayer (1883), 7 Col. 113; City of 
Olney v. Wharf (1886), 115 Ill. 519. 

% Stack v. City of E. St. Louis (1877), 85 Ill. 377. 

% High on Injunctions (2d ed.), § 816, et seg; Sargent 
v. George (1884), 56 Vt. 627; Welbourn v. Davies 
(1882), 40 Ark. 83; Draper v. Mackey (1880), 35 Ark. 
497; Thornton v. Ball (1886),8 N. E. Rep. (Ill.) 145; 
Patterson v. Chi., ete. R. Co. (1873), 75 Lil. 588; Pratt 
v. Lewis (1878), 39 Mich. 7; Price v. Knott (1880), 8 
Oreg. 438; Wilder v. DeCon (1879), 26 Minn. 10; Tilton 
v. New Orleans, etc. R. Co. (1883), 35 La. An. 1062; 
Niemeyer v. Little Rock, ete. R. Co. (1884), 43 Ark. 
111; Fanning v. Osborne (1886), 7 N. E. R. (N. Y.) 
307; Garnett v. Jacksonville R. Co. (1884), 20 Fla. 889; 
Randall v. Jacksonville Street R. Co. (1882), 19 Fla. 
409; Mahady v. Buchwick R. Co. (1883), 91 N. Y. 148: 
Payne v. McKinley (1580), 54 Cal. 532. 

® Building Assn. v. Bell Telephone Co., 13 Mo. 
App. 477; Tilton v. New Orleans, etc. R. Co., supra; 
High on Injunctions (2d ed.) § 613; Cases cited in next 
note; Dillon on Municipal Corp. (3d ed.) § 696. 





is the rule in Illinois,although, as we have al- 
ready seen, the constitution of that State pro- 
hibits injury to private property for public use 
without compensation, and although damages 
in cases of suchinjury may be recovered inan 
action at law.” The rule is nearly the same 
in West Virginia, under a similar constitu- 
tional provision. It is held there, that an in- 


| junction to restrain an injury to an abutting 


lot owner from the construction of a lawful 
public work ina street will lie only under 
peculiar circumstances.*' In New York, 
however, it is held that an abutting lot owner 
may enjoin the erection in a street of a pub- 
lic work causing him special injury until 


“watt compensation is made to him.* 


9. Abutter’s Right to Reversion Upon Va- 
cation of Street.—In Illinois, a statutory ded- 
ication of a street vests the fee of the street 
in the municipal corporation which has gov- 
ernmental jurisdiction of the street in trust for 
the public and abutting lot owners, so that no 
interest in the street passes to the dedicator’s 
grantees of abutting lots, as such grantees, 
and so that no interest in the street passes to 
the dedicator’s heirs, except the reversion, or 
reverter, of it upon the vacation of the 
street. If there is no municipality to take 
at the time of the dedication the fee of the 
street remains in abeyance subject to vest in 
the municipality as soon as created.“ The 
legislature may give abutting lot owners the 
reversion of the street upon its vacation in 
those cases where the State was the dedica- 
tor, but it has no power to do so in those 
cases in which a private party was the dedi- 
cator.© Russet H. Curtis. 

Chicago, October, 1886. 


# Stetson v. Chi., etc. R. Co. supra; Patterson v. Chi., 
etc. R. Co.. supra; Peoria, etc. R. Co. v. Schertz, 
supra; Truesdale v. Peoria Grape Sugar Co., supra; 
Mills v. Parlin, supra. 

41 Spencer v. R. R. Co. (1884), 23 W. Va. 406, supra. 

# Story v. N. Y. Elevated R. Co., supra; Mahady v. 
Bushwick R. Co. (1883), 91 N. Y. 148. 

# Mattheisen, etc. Zine Co. v. City of La Salle (1885), 
3N.E. Rep. 406; Village of Brooklyn v. Smith (1882), 
104 Ill. 429. 

# Village of Brooklyn v. Smith, supra. 

# Mattheisen, etc., Co. vy. City of La Salle (1886), 8 
N. E. Rep. 81. 
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VARIANCE BETWEEN RECITALS AND 
OPERATIVE PART OF DEED. 


‘¢ (1). If the recitals are clear, and the 
operative part is ambiguous, the recitals 
govern the construction. (2). Ifthe recitals 
are ambiguous, and the operative part is clear, 
the operative part must prevail. (5). If 
both the recitals and the operative part are 
clear, but they are inconsistent with each 
other, then the operative part is to be pre- 
ferred.’’ Lord Esher, M. R., laid down 
those canons of construction in Re Moon, Ex 
parte Dawes, reported in the last number of 
the Law Times, a case in which the deed had 
to be interpreted by what appeared on the 
face of it alone, it not being a question of 
rectification, and no help, as it happened, 
being derivable from looking at the circum- 
stances which existed at the time of its exe- 
cution. They are pithy and comprehensive 
rules, codifying principles that have been 

illustrated by a cloud of previous authorities ; 
" put, lucid though they be, it is often by no 
means an easy matter to determine which 
applies to the construction of particular in- 
struments. That was the substantial question 
at issue in the recent case referred to, and it 
led to an appeal from the judgment of Cave, 
J., in the Queen’s Bench Division. to the 
court of appeal, upon a special case stated 
by the judge of the Salisbury county court. 

It appears that William Moon filed a bank- 
ruptcy petition in the county court, and on 
the same day a receiving order was made, and 
F. A. Dawes became official receiver of the 
estate. At subsequent meetings of his cred- 
itors a resolution was passed and confirmed, 
providing for the execution of a composition 
deed, the draft of which was produced at the 
first meeting. ‘The deed was executed, and 
it andthe resolution were approved by the 
court. Together with recitals of the filing of 
the petition aud the resolution of the credit- 
ors, the deed recited as follows: ‘* And 
whereas the said William Moon is possessed 
of or entitled to all the real and personal 
estate specified in the schedule hereto, sub- 
ject to the mortgages and charges specified 
in the said schedule, and whereas 
in accordance with the desire of the said 
William Moon to pay his creditors 20s. in the 
pound on their debts; and in order that the 





said composition shall be secured, the said 
William Moon has agreed with the said Fred- 
erick Aston Dawes to assign to him all the 
said property set forth in the said schedule 
hereto, subject to the mortgages and charges 
affecting the same, upon the trusts and sub- 
ject to the provisos, declarations, and agree- 
ments hereinafter contained.’’ While this is 
how the operative part followed: ‘‘ Now this 
indenture witnesseth that, for effectuating the 
said desire, and in pursuance of the said 
agreement, and in consideration of the prem- 
ises, he, the said William Moon, doth 
hereby, subject to the mortgages and charges 
affecting the same, grant, bargain, assign, 
transfer, and set over unto the said Fred- 
erick Aston Dawes all and sin- 
gular and several properties and chattels and 
effects set forth in the said schedule hereto, 
and all the estate, right, title, interest, claim 
and demand of him the said William Moon, 
in, to, and upon the said properties, chattels, 
and effects, and all other the estate (if any) 
of the said William Moon, upon the trusts 
and for the intents and purposes and with 
and subject to the powers, provisos, agree- 
ments, and declarations hereinafter declared, 
expressed, and contained, concerning the 
same.’’ It happened, however, that the 
debtor,was entitled, under a post-nuptial set- 
tlement, to a life interest in certain property, 
which was not mentioned in the schedule to 
the composition deed; and the contention of 
the trustee was that this interest passed under 
the words in the operative part, ‘‘all other the 
estate (if any),’’ which, it seems, had been 
inserted after the deed had been engrossed. 
The recitals, it was said, show that the object 
of the assignment was that the creditors 
should receive 20s. in the pound. Prima 
facie, therefore, the intention must have been 
that all the debtor’s property should pass to 
the trustee of the deed, and unless the words 
‘tall other the estate (if any)’’ are read as 
including the debtor’s life interest, they will 
have to be struck out entirely, and no effect 
whatever can be given to them. The general 
words which precede are quite sufficient to 
fulfill the ordinary function of general words. 
The additional words were, no doubt, in- 
tended to sweep in any property of the debtor 
not specified in the schedule. Although the 
operation of general words has sometimes 
been controlled by the recitals in a deed, the 
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court does not go so far as to altogether de- 
prive general words of meaning.! Some 
meaning ought to be assigned, if possible, to 
every word contained ina deed. The opera- 
tive part of the deed is not at all ambiguous, 
and if it were not for the recitals no doubt 
would exist. In the case of Jenner v. Jen- 
ner,” it was held that the general words there 
must be restricted by the recital; neverthe- 
less, some effect was given to the general 
words. In that case, however, the intention 
was clear that the general words were merely 
for the purpose of perfecting that which had 
already been done. Their object was not to 
effect something new. Here, however, un- 
less the additional words effect something 
new, they will have to he entirely rejected. 
The rule is that where a recital is inconsistent 
with the operative part of a deed which is 
clear, the operative part must.prevail.® 

Now, true it is that, as Lopes, L. J., re- 
peated, if the operative part is clear and the 
recitals are clear, but the one is inconsistent 
with the other, then the operative part is to 
prevail; but, moreover, it would equally 
serve the purposes of the trustee if the case 
came within the rule that, if the operative 
part of the deed is clear, and the recitals are 
not clear, the operative part is to prevail. 
This was allowed by Lord Esher, with good 
law but bad grammar, saying that, if the case 
came under either of the ‘‘two last’’ rules, 
the appeal should succeed. Under either al- 
ternative, the operative part should be clear. 
it was clearly not. Said the learned master 
of the rolls—‘‘These are the words: ‘Now 
this indenture witnesseth that, for effectuating 
the said desire’—that is to say, the desire of 
the debtor to pay his creditors 20s. in the 
pound, and to secure it—‘and in pursuance 
of the said agreement,’ that is in the recital 
—‘and in consideration of the premises, he, 
the said William Moon, doth hereby grant, 
bargain, assign, transfer, and set over unto 
the said Frederick Aston Dawes all and sin- 
gular the several properties and chattels and 
effects set forth in the said schedule hereto.’ 
So far the operative part is clear enough. It 
agrees with the clear recitals, and does not 
go beyond them. It continues thus: ‘And 


1 Hagget v. Giles,2 Roll. Abr. Graunts (P.) 2, pp. 
49, 145. 

2L. R. 1 Eq. 361. 

’ Ingleby v. Swift, 10 Bing. 84; Elphinstone on the 
Interpretation of Deeds, p. 130. 





all the estate, right, title, interest, claim, and 
demand of him the said William Moon in, to, 
and upon the said properties, chattels, and 
effects.” That part is also clear; but it is 
manifest that the word ‘estate’ there does 
not mean property. ‘The word ‘estate’ there 
means an interest. The operative part then 
goes on, ‘and all other the estate (if any) of 
the said William Moon.’ It is clear that ¢ 
‘estate’ in that part ought to be read ‘prop- 
erty.’ The word ‘estate’ is not the prima 
facie word which the assignor would use to 
describe his property, especially where it has 
been just used in contra-distinction to prop- 
perty. In this place, where he has been de- 
scribing his property and the estate in his 
property, he then goes on to say, all other 
the estate.’ I confess it seems to me that 
‘estate’ in the second part of that copulated 
clause has the same meaning as ‘estate’ in 
the first part. It is very ambiguous and un- 
certain indeed whether we ought to change 
the meaning of the word which is coupled 
with the former word ‘estate,’ and say that, 
in one part of the copulated sentences it 
means one thing and in the other part it 
means another, Moreover, if it is here to be 
read ‘property,’ so far from the assignment 
being ‘in pursuance of the said agreement,’ 
it would not be in pursuance of the said agree- 
ment. It must be in pursuance of some other 
agreement. Therefore, so far from the oper- 
ative part of the deed being clear, it seems to 
me as ambiguous as it can be.’’ ‘‘Apart 
from the recitals,’’ observed Lindley, L. J., 
‘‘we should not know what was meant. We 
have after the ‘all the estate’ clause these 
words: ‘and all other the estate, if any, of 
the said William Moon.’ It does not say 
what. Iam assuming now that there are no 
recitals, whatever to throw light upon it. Ido 
not know that, apart from the recitals, 
anybody would know what the meaning 
of that was. It was argued by Mr. Rigby 
that it must mean all the assignor’s property. 
No doubt ‘the estate’ may mean lands, tene- 
ments, and hereditaments; or it may mean 
property, chattels, and effects, and if there 
was anything to show that it had that 
meaning here, it might cover these 
things: but there is nothing to show it. I 
doubt very much whether there is anything 
to show that it means all the assignor’s prop- 
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erty. If there was nothing to explain these 
words, I doubt whether I should know what 
they meant. I cannot help thinking the 
whole thing would be extremely ambiguous.” 
On the other hand, the recitals were as clear 
as possible in themselves, and perfectly re- 
moved the ambiguity, provided that the court 
were prepared so to construe the words in 
contention as meaning nothing, and being 
mere surplussge. They faced that difficulty. 
‘* If I were to form any opinion at all on the 
subject,’’ Mr. Justice Cave had said in the 
court below, ‘‘ I should say some person, ig- 
norant of the proper mode of drawing up a 
deed, inserted those words as general words, 
without at all considering what the real agree- 
ment was between the parties. and not at all 
knowing what effect they would have.’’ They 
were nothing, and nothing remained. The 
recitals were clear, and the operative part 
was not clear but ambiguous. In such case 
the recitals should control the operative part; 
and it was held, accordingly, that the life 
interest did not pass.—Jrish Law Times. 








ADMISSION OF “NON-UNION” MEN ON TRAIN 
INJURY TO PASSENGERS — PROTECTION 
FROM STRIKERS. 


CHICAGO, ETC. R. CO. V. PILLSBURY. 





Supreme Court of Illinois, November 13, 1886. 


A company owning a steel mill in Joliet, Illinois, 
had a strike among its workmen, who belonged to a 
“union.” The steel company thereupon employed 
“non-union” men, and, in order that the latter might 
be transported safely to and from the mill, agreed 
with the Chicago & Alton Railroad Company that the 
latter should stop certain of its trains at the mill for 
such of the “non-union” employees who might need 
or desire to get aboard. A large number of “non- 
union” men got aboard one of the trains, on which 
Pillsbury, the piaintiff, was a passenger. The train 
proceeded on its way, but was required to stop at a 
railway crossing, some distance fiom the mill. At 
this point the train was boarded by a mob of “union” 
men, who attacked the ‘‘non-union” workmen, firing 
several shots, one of which wounded plaintiff, who 
sued the railway company for negligence in admitting 
the “‘non-union” men as passengers, and for neglect- 
ing to furnish him, as a passenger, sufficient police 
protection to insure his safety. Held: 


1. That the “non-union” workmen, in securing em- 
ployment to the exclusion of the “union” men, were 
guilty of no offense, but were in the exercise of a com- 
mon right. 


2. That the fact that they had,in the exercise of 
their right to secure employment, incurred the wrath 








of an angry mob of “union” men, furnished no good 
reason why the railroad company should have refused 
to carry them as passengers, so long as they were 
orderly and well-behaved. 


3. That the evidence showed no notice to the railway 
company that any difficulty or trouble was likely to 
occur with the “union” men at the crossing, and that 
hence the railway company was not negligent in not 
providing at that point sufficient police to protect the 
train and its passengers, and, therefore, the company 
was not liable to plaintiff. 


4. That the fact that the steel company, through its 
foreman, had paid for the passage of all the “non- 
union” laborers, did not lessen the obligations of the 
railway company to receive them as passengers below 
what such obligations would have been had each 
laborer paid his own fare. 


5. That the railway company had the right to agree 
to stop its trains at the mill, even though there was 
no regular stopping place there. 


6. That a railway company is not bound to carry on 
its trains a sufficient force of men to repel the unan- 
ticipated attacks of mobs. 


Appeal from the second district appellate court. 

The facts appear in the head note. 

MaGruper, J., delivered the opinion of the 
court: 

In order to justify a recovery in this case, it must 
be shown that appellant was guilty of negligence, 
and that such negligence was the proximate cause 
of the injury to appellee. 

The instructions proceed upon the theory that 
the taking of the non-union men upon the train 
on the evening of June 1, 1882, was an act of neg- 
ligence. The jury were told, in substance, that 
if the circumstances were such as to lead a pru- 
dent man to believe that the presence of the non- 
union men upon the train would provoke an at- 
tack by the strikers, and the appellant knew of 
such circumstances, then the admission of the 
non-union meninto the cars was a violation of 
appellant’s duty to its passengers, and the ap- 
pellee was entitled to a recovery. 

‘The law requires common carriers of passen- 
gers to take and carry every one who desires to go, 
provided they have room and there be no objec- 
tion on account of the condition, habits, charac- 
ter, deportment or purposes of the passenger.” 
G. & C. W. R. R. Co. v. Yarwood, 15 Ills. 468. 

“The company has no power to adopt rules and 
regulations prohibiting decently-behaved persons 
who will pay their fare and conform to all reason- 
able regulations for the safety and comfort of pas- 
sengers from traveling on the road.” C., B. & 
Q. R. R. Co. v. Bryan, 90 Ll. 126. 

It is the duty of a railroad company “to receive 
and carry all persons, as passengers, wishing to 
become such, provided they, in good faith, offer 
to pay the usual fare.’ Rorer on Railroads, p. 
96; Angell on Carriers, sections 524, 525; Storey 
on Bailments, 591. , 

It is true that the rule here laid down is subject 
to certain qualifications. There are those whom 
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the common carrier is not bound to receive or 
carry. ‘“‘He is not obliged to carry one whose 
ostensible purpose is to injure the carrier’s busi- 
ness, one fleeing from justice, one going upon a 
train to assault a passenger, commit larceny or 
robbery, or for interfering with the proper regula- 
tions of the company, or for gambling, or for 
committing any crime; nor is he bound to carry 
a person who, on account of his drunken condi- 
tion, would be obnoxious to passengers, nor one 
affected with a contagious disease.**" Thompson's 
Carriers of Passengers, page 29. 

Persons may be rejected ‘‘who are of known or 
notoriously bad or even justly suspicious char- 
acter, or persons offensively gross and immoral in 
their conduct, habits or behavior, or such as re- 
fuse to pay their fare or to conform to the reason- 
able rules and regulations of the company.” 
Rorer on Railroads, page 958. 

The above extracts, based as they are, upon nu- 
merous adjudicated cases, indicate the nature and 
character of the objections which common carri- 
ers are justified in making to persons who demand 
to be carried as passengers. No such objections 
existed in the case of the thirteen ‘‘non-union” 
laborers received on its train by appellant. 

It is said that these laborers had incurred the 
wrath of an angry mob, and that their presence 
on the train invited the vengeance of that: mob. 
They had, however, done nothing to deserve the 
hostile treatment exhibited toward them. They 
had agreed to work for the steel company upon 
being paid certain wages, and were endeavoring 
to perform their agreement. What they were 
doing was clearly permissible under the law. 
Where the employer and the employee make a 
contract with each other, and arrange the terms, 
satisfactory to themselves, upon which the one 
shall receive and the other shall render service, 
they are acting strictly within the limits of their 
constitutional rights. In this country any man 
has a right to work for whom he pleases upon any 
conditions that he chooses to submit to, provided 
the occupation engaged in is lawful in its char- 
acter. Any individual or any organization 
whicb assumes to interfere with the exercise of 
such right infringes upon the personal liberty and 
freedom of action which it is the object of our 
institutions to secure to every law abiding citizen. 

In the light of these principles the non-union 
workmen were committing no offense. They were 
earning their living in an bonest way by legitimate 
labor in a lawful occupation. . To hold that, be- 
cause they were so doing, a common carrier was 
authorized to refuse to give them passage over 
its road, would be to maintain a monstrous doc- 
trine indeed. It is true that the ‘‘ore-shovelers 
union,” a labor organization ourside of and un- 
known to the law, chose to take offense at their 
conduct, and to pursue them with unnatural vio- 
lence. But we are not prepared to hold that a 
common carrier will be justified in refusing to re- 
ceive a person as a passeng¢r in its conveyance 
simply because that person's exercise of his lawful 





rights has become offensive to his unreasoning 
neighbors, and provokes from such neighbors un- 
reasonable demonstrations of hostility against his 
person. Suppose that the appellee, who is a judge 
of one of the appellate courts of this State, had, by 
his declaration of the law upon some public ques- 
tion, stirred up such a feeling of hostility toward 
himself among a certain class of persons along 
the line of the railroad over which he was obliged 
to travel from his home to the place where his 
court held its sessions that he was in danger from 
mob violence, and that upon his application to be 
received as a passenger the railroad company had 
declined to admit him upon its train on the ground 
that his presence there might provoke an attack 
at some point on the road, and so cause injury to 
the passengers, would the company be justified in 
thus preventing him from going to the performance 
of his official duties? We see no difference be- 
tween the case supposed and the case presented 
by the record. The law is no respecter of persons. 
Its glory is that it extends its protecting hand as 
well to the lowly workman as to the learned judge. 
Each one of these thirteen ‘“‘non-union” laborers, 
soiled with*ore-dust from the docks, yet willing to 
comply with the reasonable regulation which re- 
quired him to take his seat in the smoking-car 
rather than in either of the passenger-coaches, 
Was as much entitled as was appellee to demand 
of a carrier holding its franchises at the hands of 
the State for the benefit of the whole public a safe 
passage at the close of his day’s labor to his home 
and his family. 

Hence, it was ro less the duty of the railroad 
company to take the thirteen laborers on the train 
than to take the appellee thereon. Appellant was 
not obliged to neglect its duty to the one because 
the performance of that duty might, in some re- 
mote and uncertain degree, result in harm to the 
other. It is not contended, nor is there a particle 
of evidence to show, that the appellant had any 
notice that this attack would be made on its train, 
either at the point where it was made or at any 
other point on its road. Laborers had been 
brought up from Joliet to Chicago in the morning 
and returned to Joliet in the evening prior to 
June 1, 1882, but the ‘“‘strikers’’ had made no at- 
tack before this particular day upon any passen- 
gertrain. They laid their plans with rare cun- 
ning and secrecy. The railroad crossing where 
they boarded the train when it stopped was sit- 
uated within the city limits. If there was any- 
thing in their previous conduct to lead a prudent 
man to suppose that an attack would be made 
upon the train after it had left the docks and 
started on its journey, some of the policemen who 
had done duty at the dock-yards and were fully 
aware of the occurrences that had theretofore 
taken place would have been found stationed at 
the railroad crossing, Instructions must be based 
upon the evidence. [If it is left to the jury to de- 
termine whether or not a prudent man would draw 
certain conclusions from certain circumstances, it 
must at least appear that there was some reasona- 
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ble and natural relation between the circum- 
stances existing and the conclusions to be drawn 
from them. No prudent man, even in the exer- 
cise of that high degree of care which the law 
imposes upon the carrier of passengers, could be 
expected to foresee or anticipate that the ani- 
mosity of union toward non-union laborers would 
lead to such a wanton and fiendish attack as is 
shown by this record to have been made in a civ- 
ilized city, and under a government of law upon 
a train full of peaceable and orderly passengers. 

The third instruction given for the appellee 
told the jury that the appellant could not justify 
the admission of the non-union laborers into the 
train ‘‘on the ground that the defendant had 
issued to the foreman of said laborers a ticket, on 
which they were carried on said train.”’ We 
think that this instruction was calculated, under 
the circumstances of this case, to make a wrong 
impression upon the minds of the jury. It seems 
to intimate that the obligations of appellant to 
the laburers would be less binding in a case where 
their common employer paid for to passage for all 
of them and purchased one ticket for them all. 
than such obligations would be in a case where 
each laborer paid his own fare and bought his 
own ticket. We know of no authority and can 
see no reason for any such distinction. Whatever 
rights and privileges would inure to the benefit of 
the laborers by reason of their fare being paid 
would so inure whether such fare was paid by 
themselves or by the steel company which em- 
ployed them. 

It is further claimed that there was no regular 
passenger station at the ore-docks, and that, for 
this reason, appellant was not obliged to stop 
there and take on the thirteen workmen. 

Even if it was not obliged to stop, it will not be 
denied that it had the right to stop. And itis a 
matter of serious doubt whether the industries of 
a great commercial center or the carriers and 
other agencies which minister to and aid in their 
operations are bound to suspend the exercise of 
their legal rights or cease the transaction of their 
lawful business, simply because there exists some 
disturbance in the community which the officers 
of law, either through unwillingness or inefficiency 
fail, for the time being, so successfully quell. 

But, independently of this consideration, the 
undisputed proof shows that the gateway of the 
dock-yards was just south of the river, while 
right across the bridge, om the north side of the 
river, was the regular Bridgeport station; that 
some weeks before June 1, 1882, the steel com- 
pany had made an arrangement with appellant by 
which the latter agreed to let off and take on the 
laborers at the docks, rather than at the station, 
because the men would be in danger of being in- 
jured by the mob if compelled:to’ walk from one 
place to the other across the bridge; that the 
taking on of the thirteen workmen on June 1, 1882, 
was merely one actin the performance of a previ- 
ous contract between the appellant and the steel 
company, by the terms of which appellant was to 





bring men from Joliet, and return them to Joliet 
on each and every day when their services were 
needed at the docks. The eighty-fifth section of 
the railroad act provides that railroad companies 
shall receive and deliver passengers ‘at their 
regular or appointed time and place.’’ The 
eighty-eighth section provides that trains shall 
stop a certain length of time ‘‘at each station, 
advertised . . as a place for receiving and 
discharging passengers.’’ Hurd’s Rev. Stat. of 
1885, pages 944-945. 

These sections are merely declaratory of a gen- 
eral rule of the common law, that, where a com- 
mon carrier advertises that it will stop at certain 
regular and appointed stations, such advertise- 
ment constitute a special contract between it and 
the public that it will so stop. Angell on Car- 
riers, section 527 A. Hence, the obligation to 
stop at aregular passenger station rests upon the 
basis of contract. In the case at bar, the duty of 
appellant to stop at the docks did not grow out of 
a contract to be implied from its appointment and 
advertisement of the docks as a regular station, 
but it did grow out of an equally binding contract 
actually entered into before that time, as above 
stated, between appellant and the steel company. 

It is to be observed. also, that this contract was 
made for the benefit as well of the ‘‘non-union”’ 
laborers as of the steel company. When appel- 
lant brought the men from Joliet on the morning 
of June 1 it landed them atthe docks with the 
distinct understanding that the train was to stop 
for them in the evening and take them home. To 
have refused to receive them on board in the 
evening would have been to leave them to the 
tender mercies of the mob during the night. This 
would have been not only a violation of the con- 
tract, but an unmitigated cruelty. 

The instructions given to the jury on behalf of 
the appellee by the trial court kept entirely out of 
view the obligations which were imposed upon 
appellant, by reason of the previous arrangement 
for the carriage of the workmen, so made be- 
tween it and the steel company. They also ig- 
nored and kept out of view the obligations which 
appellant was under to take the laborers away 
from the docks at the close of the day by reason 
of having carried them to the docks at the begin- 
ning of the day. These instructions simply pre- 
sented to the jury the naked question whether it 
was right or not for appellant to stop at the docks 
and take on the laborers on that particular even- 
ing, without reference to the binding force of the 
existing contract on the subject, andwithout ref- 
erence to the binding force of appellant’s previ- 
ous conduct toward the laborers themselves. 
They were, therefore, erroneous. 

It is, however, contended that, if appellant was 
bound to take the ‘“‘non-union”’ men on board, it 
should have provided a sufficient force to protect 
them against the dangers which were likely to 
arise under the circumstances. It is true that the 
105th section of the railroad law of this State pro- 
vided that conductors of railroad trains ‘‘shall be 








60 THE CENTRAL LAW JOURNAL. 


No. 3. 








invested with police powers while on duty on 
their respective trains.’ (Hurd’s Rev. Stat. of 
1885, page 958.) But the object of this provision 
was merely to clothe such conductors with the au- 
thority to keep order among their passengers. 
This abundantly appears from the language of 
the 106th and 107th sections, which authorizes 
conductors to remove disurderly passengers and 
to call on the other employ -s of the train and the 
other passengers to aid in such removal, and 
which also authorizes a conductor to arrest any 
person committing a crime on the train. It was 
never the intention of the statute to require rail- 
road companies to carry a force large enough to 
repel the attack of an outside mob. 

In this case the testimony tends to show that 
the strikers who made the attack consisted of be- 
tween one hundred and two hundred men. The 
officers in control] of the train were unable to do 
anything against such a force and were over- 
powered. The duty of protecting the citizens of 
the State against so large a body of rioters as is 
here referred to rests upon the civil authorities. 
and not upon the railroad corporations. To im- 
pose such a duty upon the latter would be to 
elothe them with a part of the functions of the 
government itself. 

In Pittsburgh, Fort Wayne and Chicago Rail- 
road Company v. Hinds, 53 Penn. St. 512, the 
Supreme Court of Pennsylvania says: ‘The case 
is that ofa mob rushing with such violence and 
in such numbers upon the cars as to overwhelm 
the conductor as well as the passengers. It is not 
the duly of railroad companies to furnish their 
trains with a police force adequate to such emer- 
gencies. They are bound to furnish men enough 
for the ordinary demands of transportation, but 
they are not bound to anticipate or provide for 
such an unusual occurrence as that under consid- 
eration.” 

The doctrine here announced in the Pennsyl- 
vania case was approved and indorsed by the Su- 
preme Court of Massachusetts, speaking through 
Mr. Justice Gray, in Simmons v..New Bedford 
Vineyard and Nantucket Steamboat Company, 97 
Mass. 361. 

Rorer on Railroads, at page 1,105, says: “‘A 
railroad company is not liable in an action at the 
suit of a passenger for injuries received by mob 
violence in the course of his transportation on its 
ears, if without the power of the company to pre- 
vent the same. The duties of railroad companies 
as carriers do not include the obligation of pro- 
viding and carrying a police force or guard sufti- 
cient to suppress mobs who intrude into the cars.”’ 

To the same effect is Shearman and Redfield on 
Negligence, section 278). 

Tested by the principles here laid down, the 
first instruction given for appellee was erroneous. 

It directed the attention of the jury to the negli- 
gence of the defendant, ‘‘as alleged in the decla- 
ration.”” One count of the declaration alleges 
that appellant was guilty of negligence because it 
“failed and neglected to provide a sufficient force 





to protect the said train from attack by said strik- 
ing workmen.” 

We do not deem it necessary to discuss any 
other of the numerous points argued by counsel, 
as arising upon the twenty-three given and ten 
refused instructions in this case. For the reasons 
herein stated the judgment of the appellate and 
circuit courts is reversed, and the cause remanded 
to the circuit court. Reversed. 


NorTE.—It is a well settled principle of the law of 
common carriers that they are bound to receive for 
transportation all persons who desire to become pas- 
sengers upon their tendering the proper fare. This 
principle is so well established as to hardly need the 
support of authorities.! This rule was held to be 
broad enough in the principal case, not to justify the 
railroad company had it refused to admit the “‘non- 
union” workmen as passengers on its train. There 
are, however, a number of exceptions to which the 
rule is subject,and which it will be the purpose of 
this note to point out. 

The case of Jencks v. Coleman®? is the leading au- 
thority upon the exclusion of passengers by common 
carriers. In that case it was held that common car- 
riers are not bound to admit passengers on board, 
whose object it is to interfere with the interests or 
patronage of the proprietors, so as to make the busi- 
ness less lucrative to them. It was in this case that 
Justice Story delivered the dicta that ‘‘a common car- 
rier is not required to carry a thief, nor a person who 
was habitually drunk, nor one gross in his behavior 
and obscene in his language, upon the just presump- 
tion that his object is unlawful, or what his conduct 
would be.” 

A person who had, on board of a steamboat, which 
was a common carrier, pursued, against the remon- 
strance of the carrier, the business of an express 
agent on board of such steamboat, came on board of 
her again for that purpose, and refused to desist from 
such business when requested by the officers of the 
boat, and was removed from the boat by such officers, 
it was held that the removal was justifiable.’ 

A carrier of passengers by sea, as a master of a 
steamship, may properly refuse a passage to a person 
who has peen forcibly expelled by the actual, though 
violent and revolutionary authorities of a town, under 
threat of death if he return, and when the bringing 
back and landing of such passenger would, in the 
opinion of such master, tend to promote further diffi- , 
culty.4 Andif a person bas beena pickpocket or be- 
longed to a swell mob, the master of a ship may re- 
fuse him passage; but it is no excuse for turning him 
out of a ship in which he had paid his passage, so 
jong as he was guilty of no impropriety. 

Gamblers and monte men, whose purpose of travel- 
ing upon a train is to ply their vocation, may be ex- 


1 Bennett v. Dutton, 10 N. H. 481; Jencks v. Coleman, 
2 Sumn. 221; Saltonstall v. Stockton, Taney’s Dec. 11; 
Pearson v. Duane,4 Wall. 605; Hannibal R, Co. v. Swift, 
12 Id, 262; Indianapolis, etc. R. Co. v. Rinard, 46 Ind, 293; 
Tarbell v. R. Co., 34 Cal. 616; Mersbon v: Hobensock, 22 
N. J. L, 872; Galena, éte, R. Co. v. Varwood, 15 Ill. 468. 

2Sumn. 221. 

$’The K. D, Martin, 11 Blatchf. 233, citing Burgess v. 
Clements, 4 Maule & Sel, 306; Felt v, Knight, 8 Mee, & W. 
269; Commonwealth v. Power, 1 Am. Ry. Cas. 889. 

4 Pearson v. Duane, 4 Wall. 605. 

5 Coppin vy. Braithwaite, 8 Jur. 875. 
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cluded.6 Drunken persons should not be admitted to 
the cars.?7’ But the fact that a man is intoxicated does 
not alone deprive him of the right to ride on a rail- 
road car.8 In order to refuse a person on the ground 
of intoxication, he must be so intoxicated as to be dis- 
gusting, offensive, disagreeable, or annoying. Slight 
intoxication, such as would not seriously affect the 
conduct of the passenger, will not justify a railroad 
company in refusing to receive and carry him.? It is 
rather the effect on him and the fact that, by reason of 
the intoxication, he is dangerous or annoying to 
others.10 

A railroad company may rightfully exclude from 
the ladies’ car a female passenger whose reputation is 
so notoriously bad as to furnish reasonable grounds to 
believe that her conduct will be offensive, or whose 
demeanor at the time is annoying to other passengers; 
but she cannot be excluded for unchastity not affeet- 
ing her conduct, or furnishing reasonable grounds to 
believe that she will misbehave in the car, when her 
conduct at the time was lady-like and unexceptional." 

The case of Beeson v. Chicago, ete. R. Co.,!2 was an 
action for excluding a disreputable female from the 
ladies’ waiting-room. It appeared that plaintiff was 
an improper character; had before used indecent lan- 
guage at the station, and, moreover, had arrived at 
the station two hours in advance of the arrival of 
the train, upon which she claimed that she intended 
to take passage. Held, that the plaintiff was entitled 
to nominal damages only. 

It is no protection against misconduct that a person 
is sick and his misconduct is involuntary, and a carrier 
can refuse to cerry such person. 

A person who resorts to a railroad depot to solicit 
custom for an inn, to the annoyance of passengers or 
hindrance or interruption of the railroad officers in 
the performance of their duties, may be prevented 
from entering.’ WILLIAM M. MCKINNEY. 

Chicago, Ill. 


6 Thurston v. Union v. Pac. R. Co., 4 Dill. 321. 

7 Pittsburg, etc. R. Co. v. Pillow, 76 Pa. St. 510; Vinton 
v. Middlesex R. Co., 11 Allen, 304; Railway Co. v. Valle- 
ley, 32 Ohio St. 345. 

8 Milliman v. New York Cent. R. Co., 66 N. Y. 642. 

9 57 Ind. 576. 

10 Putman v. Broadway, etc. R. Co., 55 N. Y. 108. 

11 Brown v. Memphis, etc. RK. Co., 1 Am. & Eng. R. R. 
Cas. 247; 8s. c., 4 Fed. Rep. 37. 

1213 Am. & Eng. R. R. Cas. 45. 

13 Lemon vy. Washington & G. R. Co.,1 Am. & Eng. R. 
R. Cas. 263. 

14 Commonwealth v. Power, 7 Metc. 596. 





RESTRAINT OF TRADE—WHEN REASONABLE 
—RESTRAINT DURING LIFETIME OF PARTY 
—PARTIAL RESTRAINT—EQUITY PRACTICE 
—INJUNCTION. 


MANDEVILLE V. HARMAN, 


Court of Chancery of New Jersey, December 18, 1886, 


1. A contract in restraint of trade is invalid, whether 
it is general or partial, unless it is reasonable. 


2, A restraint of trade is reasonable when its effect 
is only to afford a fair protection to the party whom it 
is designed 10 benefit, andit does not operate against 
the interests of the community. 





3. It is an open question, undecided in New Jersey, 
whether a restraint of trade to endure for the lifetime 
of the party consenting to it, is or can be a reasonable 
restraint of trade. 


4. It isa rule of equity practice that a party is not 
entitled to a preliminary injunction when the right 
upon which his demand is founded is, as a principle of 
law, unsettled. 


Application for an injunction. 

The facts appear sufficiently in the opinion of 
the court, which was delivered by 

VAN FLEET, V. C.: This is an application for 
an injunction to restrain the defendant from 
violating his covenant. The litigants are physi- 
cians. The bill says that the complainant, by 
many years’ practice and diligent attention to 
business, has succeeded in acquiring a large and 
profitable practice, and that in the early part of 
1885 his practice became so large as to render it 
necessary for him to employ an assistant, and that 
the defendant became his assistant under a writ- 
ten contract, executed under seal, on the 22d day 
of April, 1885. By the contract the defendant 
bound himself to devote his time and attention to 
the business of the complainant, and to give there- 
to all his skill and ability, for the period of three 
months, at a compensation of $125, and the one- 
fourth of such sum as the complainant’s income 
from his practice, for the three months that the 
defendant was to serve him, should exceed his 
average income for the months of July, August 
and September in the three preceding years. The 
contract gave the complainant the option, on the 
expiration of the first three months, to extend the 
defendant's term of service, at the same rate of 
compensation, to the 22d of April, 1886. The 
complainant exercised this option, and the de- 
fendant continued to serve under the agreement 
until the 22d of April, 1886. On that day a further 
written agreement was made, and indorsed on the 
original agreement, by which the defendant’s 
term of service was extended until October 1. 1886, 
and his compensation was raised to $300; and it 
was also agreed that he should receive the fees 
for examining applicants for insurance in a cer- 
tain life insurance company, provided they did 
not exceed $50. By the last clause of the original 
agreement, the defendant made the following 
covenant: “In consideration of this contract, 
made with him by the said Mandeville, the said 
Harman hereby covenants and agrees not to en- 
gage in the practice of medicine or surgery in the 
city of Newark at any time hereafter.” The de- 
tendant has recently, and since the Ist of October, 
1886, rented an office in the city of Newark, and 
put out a sign as a physician. By his answer he 
admits that he intends to establish himself in 
practice there. ‘The complainant asks that an in- 
junction issue restraining him from doing so. 
The defendant resists the application on two 
grounds: First, that the covenant is unreasona- 
ble, and therefore void; and, second, that it is 
unenforceable in equity, because it is uot sup- 
ported by an adequate consideration. 











62 THE CENTRAL LAW JOURNAL. 


No. 3. 








The covenant under consideration is a contract 
in restraint of trade. Such is the designation 
universally applied to such engagements. And 
no principle of law is more generally recognized 
than that a contract which precludes a person 
from the right to employ his talents, his industry, 
or his capital, in any useful undertaking, is void. 
Whether the restraint be general or partial, Mr. 
Justice Bronson says the law starts out with the 
presumption that a contract in restraint of trade 
is void; and it is only by showing that the con- 
tract is good, that this presumption will be re- 
butted. The rule is not that a limited restraint is 
good, but that it may be good. It is valid when 
the restraint is reasonable; and the restraint is 
reasonable when it impvuses no shackle upon the 
one party which is not beneficial to the other. 
Ross v. Sadgbeer, 21 Wend. 168. 

‘The authorities are uniform that such contracts 
are valid when the restraint they impose is rea- 
sonable, and the test to be applied, in determining 
whether the restraint is reasonable or not, pre- 
scribed by Chief Justice Tindal, in Horner v. 
Graves, 7 Bing. 735, and uniformly adopted in 
subsequent cases, is this: To consider whether 
the restraint is such only as to afford a fair pro- 
tection to the interest of the party in favor of 
whom it is given, and not so large as to interfere 
with the interest of the public. Whatever re- 
straint is larger than the necessary protection of 
the party can be of no benefit to either; it can 
only be oppressive, and, if oppressive, it is, in the 
eye of the law, unreasonable and void, on the 
ground of public policy, as being injurious to the 
interests of the public. The rule, as just stated, 
is the law of this State. Chief Justice Beasley, 
in pronouncing the judgment of the court of 
errors and appeals, in Brewer v. Marshall, 19 N. 
J. Eq. 547, said: ‘‘And so far has this principle 
(that contracts in restraint of trade are void) been 
carried that, even in cases in which the restraint 
sought to be imposed is only partial, it has been 
repeatedly held that such agreement will be void, 
unless it be reasonable, and that no such agree- 
ment can be reasonable in which the restraint im- 
posed on the one party is larger than is necessary 
for the protection of the other.’’ This is the rule 
by which the validity of the covenant on which 
the complainant relies, must be tried. 

The fault imputed to the covenant is that the 
restriction which it imposes, is to endure for an 
unreasonable period of time—for a much longer 
period than will be necessary for the protection 
of the complainant. It interdicts the defendant, 
it will be observed, from practicing medicine or 
surgery in the city of Newark at any time here- 
after. The restraint covers the whole period of 
the defendant’s life; and, if an injunction is 
awarded enforcing the covenant according to its 
terms, the defendant can never, at any time here- 
after, practice his profession in the city of New- 
ark, though the complainant may the next year, 
or even the next month, after the injunction 
issues, lose his life or his reason, or remove to 





another field of practice. Under such circum- 
stances the injunction would give no protection to 
the complainant—he would need none—and the 
only purpose the injunction could serve, would be 
to causelessly oppress the defendant. The court 
of King’s Bench, in Hitchcock v. Coker, 6 Adol. 
& E. 438, held a similar contract void. The de- 
fendant there had entered the service of the plaint- 
iff, who was a druggist carrying on his business in 
the town of Taunton, as the plaintiff’s assistant, 
under a written contract whereby he agreed, in 
consideration of the salary to be paid to him by 
the plaintiff, that he would not, at any time after 
leaving the plaintiff's service, engage, either di- 
rectly or indirectly, in the business of a chemist 
and druggist within the town of Taunton. After 
leaving the plaintiff’s service, the defendant vio- 
lated his contract. The plaintiff sued him, and 
had a recovery. The court, in pronouncing judg- 
ment on a motion in arrest of judgment, by Lord 
Denman, C. J., said: ‘*The agreement as to the 
time is indefinite. It is not limited to such time 
as the plaintiff should carry on business in Taun- 
ton, nor to any given number of years, nor even 
to the life of the plaintiff; but it attaches to the 
defendant as long as he lives, although the plaint- 
iff may have left Taunton, or parted with his busi- 
ness, or be dead. * * * In the absence of any 
authority establishing the validity of an agree- 
ment thus indefinite in point of time, and trying 
the reasonableness of it by the test given in 
Horner v, Graves, we think that the restraint is 
larger than the necessary protection of the party 
in favor of whom it is given requires, and that it 
is therefore unreasonable and oppressive.”’ Judg- 
ment was given for the defendant. The case was 
then taken, by a writ of error, to the exchequer 
chamber, and there the judgment of the King’s 
Bench was reversen. The reversal was put dis- 
tinctly on the ground that a restriction, so exten- 
sive in point of time, was necessary for the pro- 
tection of the promisee or covenantee in the en- 
joyment of the good-will of his trade, and should, 
therefore, be held to be reasonable. Chief Justice 
Tindal, in delivering the opinion of the oourt, 
said: ‘The good-will of a trade is a subject of 
value and price. It may be sold, bequeathed or 
become assets in the hands of the personal repre- 
sentative of a trader; and, if the restriction as to 
time is to be held to be illegal if extended beyond 
the period of the party by himself carrying on the 
trade, the value of such good-will, considered in 
those various points of yiew, is altogether de- 
stroyed. If, therefore, it is not unreasonable, as 
undoubtedly it is not, to prevent a servant from 
entering into the same trade, in the same town in 
which his master lives, so long as the master car- 
ries on the trade there, we cannot think it unrea- 
sonable that the restraint should be carried further, 
and should be allowed to continue, if the master 
selis the trade, or bequeaths it, or it becomes the 
property of his personal representative.’’ 6 Adol. 
& E. 453. This doctrine has been adhered to in 
subsequent cases, and is now the established law 
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of Great Britain. Pemberton v. Vaughan, 10 Q. 
B. 87; Elves v. Crofts, 10 C. B. 241; Atkyns v. 
Kinnier, 4 Exch. (W. H. & G.) 782. 

The legality of restrictions of this kind is put, it 
will be observed, exclusively on the ground that 
they must be upheld as valid, to prevent the de- 
struction of a property, right or interest called the 
good-will of a trade or business. This right or 
interest, in this country, is without a well-defined 
legal character. It would seem that it is scarcely 
possible for it to exist even in England, where it 
has received repeated judicial recognition, except 
in connection with a store or shop or some other 
permanent place of business; for Lord Eldon de- 
fined it as nothing more than the probability that 
the old customers will resort to the old place 
(Cruttwell v. Lye, 17 Ves. 346) ; and Lord Chelms- 
ford has said concerning it that, when a trade is 
established in a particular place, the good-will of 
that trade means nothing more than the sum of 
money which any person would be willing to give 
for the chance of being able to keep the trade con- 
nected with the place where it has been carried 
on. Austen v. Boys, 2 De Gex & J. 626. Its ex- 
istence as property in this country has received 
more decided recognition in cases involving the 
disposition and distribution of partnership assets 
than in any other class of cases, but, even in such 
eases, it can only exist, says Mr. Justice Story, 
where the partnership conducts a commercial busi- 
ness or trade, and that it does not exist where a 
professional business is carried on by co-partners; 
for, in such cases, the amount of business done by 
each member of the firm depends almost entirely 
on the confidence reposed in him personally as a 
professianal man. Story on Partn., § 99. Sir 
John Leach, V. C., in Farr v. Pearce, 3 Madd. 74, 
held that, on the death of one of two surgeons 
who were conducting business as co-partners, the 
survivor was not obliged, in the absence of a con- 
tract requiring him to do so, to give up the busi- 
ness and sell the practice, but that he had the 
right to continue the practice, and take all the 
emoluments arising therefrom. 

Professional skill, experience and reputation 
are things which cannot be bought or sold. They 
constitute part of the individuality of the partic- 
ular person and die with him. There can be no 
doubt, I think, that if the complainant was the 
most distinguished physician of the city of New- 
ark, and had by far the most lucrative practice in 
that city, and he should be so unfortunate as to 
die next month or next year, it would be impos- 
sible for his personal representative to sell his 
good-will or practice, as a thing of property dis- 
tinct from the office which he had occupied prior 
to his death, for any price; and I think it is 
equally obvious that, if it were sold in connection 
with his office, the only possible value which could 
be ascribed to it would be the slight possibility 
that some of the persons who had been his patients 
might, when they needed the services of a physi- 
cian, go or send there for the next occupant of 
the office. The practice of a physician is a thing 





so purely personal, depending so absolutely on 
the confidence reposed in his personal skill and 
ability, that when he ceases to exist it necessarily 
ceases also, and after his death can have neither 
an intrinsic nor a market value. And, if the com- 
plainant should make sale of his practice in his 
life-time, it is manifest all the purchaser could 
possibly get would be immunity from competi- 
tion with him, and perhaps his implied approval 
that the purchaser was fit to be his successor; 
but it would be impossible for him to transfer his 
professional skill and ability to his successor, or 
to induce anybody to believe that he had. 

These considerations make it apparent, I think, 
that the reason which induced the court of ex- 
chequer chamber to hold a like restraint valid in 
Hitchcock v. Coker, does not exist in this case. 
There a right or interest existed, which, according 
to the law of Great Britain, would, on the death 
of its possessor, pass to his personal representa- 
tive. No such right or interest exists here. At 
least, its existence is as yet unrecognized in this 
State by law. No court of law of this State has 
as yet decided that a covenant between profes- 
sional gentlemen, so extensive in duration as the 
one under consideration, is valid. There is strong 
reason to doubt its validity. It is one of the 
natural rights of every citizen of this State,'to use 
his skill and labor in any useful employment, not 
only to get food, raiment and shelter, but to ac- 
quire property; and I think it may be regarded 
as very certain that the courts will never deprive 
any one of this right, or even abridge it, except in 
obedience to the sternest demands of justice. 
Chief Justice Beasley, in speaking of the cove- 
nant on trial in Brewer vy. Marshall, supra, said 
that the restraint which it imposed was general, 
both as to time, place and person, and it there- 
fore transcended by far the limits of utility to the 
covenantee, and must, for that reason, be declared 
void. And Chief Justice Woodward, in Keeler ¥. 
Taylor, 53 Pa. St. 469, declared that such con- 
tracts, if they were not limited to a reasonable 
time, as well as confined to a reasonable space, 
were void at law. He said, also, that if the terms 
they imposed were at all hard, equity would not 
enforce them. Vice-chancellor Shadwell had 
previously given expression to the same view in 
Kimberley v. Jennings, 6 Sim. 352. Besides, no 
one can fail to see that, if this covenant is valid 
and enforceable in equity, then it is competent 
for every merchant and trader, when he employs 
a clerk or shop-girl, to require them, although the 
compensation he agrees to pay is no greater than 
that which is customarily paid for such service, 
to enter into a covenant that on quitting his serv- 
ice they will not, at any time afterwards, accept 
like employment from any other merchant or 
trader in the same town or city, and that if such 
covenants are made, and are subsequently broken, 
it will be the duty of this court to enforce them, 
though the consequence may be that a citizen will 
thereby be deprived of his only means of support- 
ing himself and his family. It may well be 
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doubted, I think, whether legal rules, producing 
such consequences, will ever be established merely 
by force of judicial action. 

The conspicuous defect of the complainant's 
case is, that the legal right on which he founds 
his claim to an injunction is not clear. No court 
of this State has ever declared that a covenan 
like that on which the complainant rests his claim 
is valid. On the contrary, it appears that the 
general legal presumption is against the validity 
of such covenants. In this position of affairs, the 
duty of the court is plain; for, in the language of 
Chief Justice Beasley, no rule of equity is better 
settled than the doctrine that a complainant is not 
in a position to ask for a preliminary injunction 
when the right on which he founds his claim is, 
asa matter of law, unsettled. Citizens’ Coach 
Co. v. Camden Horse R. Co., 29 N. J. Eq. 304. 

My judgment being for the defendant on the 
first ground taken by him, it is not necessary to 
express an opinion on the second. 

An injunction must be denied. 


Nortre.—The principal case is an interesting contri- 
bution to the law of contracts in restraint of trade. It 
announces arule which is at once just and reasonable, 
and presents ina clear light the duty of courts of jus- 
tice to refuse to enforce contracts of this nature which 
are unreasonable in their terms, in affording to the 
promisee greater protection than he may possibly 
require, although limited and reasonable as to the ter- 
ritory in which the prohibition is to operate. 

Anciently, all contracts in restraint of trade were 
held void, however limited as to territory.) But in 
time this old rule was relaxed, and it was expressly 
held that one might well bind himself to abandon bis 
trade “for a certain time andin a certain place.’’? 
*“ Upon a valuable consideration one may restrain him- 
self that he will not use his tradein sucha particular 
place.” A bond conditioned not to exercise a trade 
** within a particular parish,”? was held good, but the 
court observed, ** where it is given not to exercise a 
trade throughout the kingdom, it is bad.”4 Some 
authorities have seriously questioned the propriety of 
declaring any contract in restraint of trade void, how- 
ever general the prohibition contemplated by it.5 Yet, 
notwithstanding these exceptional authorities, the 
general rule, as established by an almost unbroken line 
of authorities, is, that all contracts of this nature 
whose operation is general are unenforceable. 


1 Mitchell v. Reynolds, 1. P. Wms. 181; Lange v. Werk, 
2 Ohio St. 526, 527; Beard v. Dennis, 6 Ind. 202; Colgate v. 
Bachelor, Crok. Eliz. 872, Owen, 143. 

2 Rogers v. Parry, 2 Bulstr. 136. 

8 Broad v. Jollyfe, Cro. Jac. 696. See also Jelleit v. 
Broad, Noy, 98; Purgnell v. Gosse, Aleyn, 67; Clark v. 
Tailors, etc., 3 Lev. 241. 

4 Mitchell v. Reynolds, 1. P. Wms. 181; 8. C., Smith’s 
Lead. Cas. 705. 

5 Beal v. Chase, 31 Mich. 519; Kellogg v. Larkin, 3 
Pinney (Wis.), 123; 8s. c., 3 Chandler, 133. See article of 
Judge Cooley in Am. Ry. Age, April 26, 1884, on Popular 
and Legal Views of Railway Pools; also article in 24 Am. 
L. Reg. pp. 217-230, where the history and development 
of the present rule is traced. 

6 Bishop on Contr. §§ 28, 478, 479; 2 Par. on Contr. (7h 
ed.) 751, et seg.; 2 Addison on Contr. (1883) (Abbott’s 
Notes), 737; 2 Chitty on Contr. 982;2 Whart. on Contr. § 430; 
Smith on Contr. (5th ed.) 180; Chappel v. Brockway, 21 
Wend. 157; Pierce v. Fuller, 8 Mass. 225; 8. c.,5 Am. Dec. 
102; Hedge v. Lowe; 47 Ia. 137; Alger v. Thacher, 19 Pick. 





The doctrine is undoubtedly founded upon the in- 
dustrial maxim that “competition is the life of trade;” 
hence, whatever destroys or even relaxes competition 
is injurious, if not fatal to it. Public interests demand 
that there should be no restraint upon industry, 
Therefore, no individual is permitted to bargain away. 
destroy or materially impair his industrial usefulnes. 
His capacity to produce constitutes his value to the 
State. Public policy requires the devotion of his 
energies toincrease the aggregate of the State’s wealth. 

The general principles which govern contracts in 
restraint of trade are well settled, both in England and 
the United States. They proceed upon the theory that 
the public welfare demands that private citizens 
should not be allowed, even by their own voluntary 
contracts, to restrain themselves unreasonably from 
the prosecution of trades callings,or professions, or 
from embarking in business enterprises, in the promo- 
tionand encouragement of which the public has an 
interest.?7 The Supreme Court of the United States 
announces two principal grounds for declaring these 
contracts void, namely: 1st. The injury to the public 
of being deprived of the restricted party’s industry; 
and 2nd, the injury to the party himself by being pre- 
cluded from pursuing his occupation, and thus being 
prevented from supporting himself and family. ‘“ It 
is evident that both of these evils occur * * * when the 
contract is general, not to pursue one’s trade at all, or 
not to pursue it in the entire realm or country. The 
country suffers the loss in both cases, and the party is 
deprived of his occupation or is obliged to expatriate 
himself in order to follow it. A contract that is open 
to such grave objections is clearly against public 
policy.’ 

In determining the validity of contracts of this 
nature, the reasonableness of the limitation imposed 
is the true test. The extent of territory covered by the 
prohibition alone is not sufficient, yet it is always an 
important element to be considered. It is one ele- 
ment, but not the dominating one. It has been held 
that if the restraint upon one party is not greater than 
the other party requires, the contract is reasonable 
and valid. This principle supports Whittaker v. 
Howe,!? where a solicitor bound himself to relinquish 
his practice throughout the kingdom of England, 
which was sustained. But this principle does not seem 
sound, for where the business extends throughout the 
realm, like business done anywhere in the kingdom, 
would interfere with it, and consequently the prom- 
isor would be compelled to expatriate himself, or for- 
ever relinquish his business. Each case must be de- 
termined upon its peculiar circumstances. The inter- 
ests of the parties, as well as the nature and extent of 
the business, must be taken into account. Thus, 
where a dentist relinquished his practice within a cir- 
cuit of 150 miles, the contract was held void; while 
an agreement of a solicitor to abstain from the practice 
of his profession in London, or within 150 miles 
thereof, was beld valid.!2 


51; Dean v. Emerson, 102 Mass. 480; Homer v. Ashford, 3 
Bing. 328. 

7 Wright v. Ryder, 36 Cal. 342, 357. 

8 Oregon Steam Navigation Co. v. Windsor, 20 Wall 67, 
per Bradley J. See further Messenger v. Pa. R. R.,3 N. 
J. L. 581; Taylor v. Blanchard, 13 Allen (Mass.), 370; 
Especially Alger v. Thacher, 19 Pick. (Mass.) 50; 8. C., 31 
Am. Dec. 119, with note. 

§ Roussillon v. Roussillon,14Ch. Div. 351; s. c.,19 Am 
Law Leg. 748, note. 


10 3 Beav. 383. 
ll Horner v Graves,7 Bing. 735; 8. C.,5 Moore & Payne 
768° 12 Bunn v. Guy, 4 East. 190, 
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“In determining the reasonableness or unreason- 
ableness, the extent of territory covered by the prohi- 
tion is one element, and only one element, in arriving 
at the conclusion. Some cases seem to have made this 
a final and conclusive test, without any regard to the 
nature of the contract, or whether the public would or 
would not suffer, or be likely to suffer, any inconve- 
nience or detriment if the contract should be enforced. 
On the other hand, it seems more reasonable to con- 
sider the question of the area only a subordinate and 
not a dominant consideration; and that while some 
contracts might be void, beeause unreasonable, if the 
territory covered by them were small, other contracts 
of an entirely different nature might be valid, even if 
a much larger area were included. It depends, or 
should depend, upon the nature of the busiuess, and 
whether such business could be done throughout a 
large area by one occupying a central position therein, 
or whether such business must from its very nature be 
limited to acircumscribed locality. In the latter case, 
a contract might be void when embracing a much 
smaller territory than in the former.” 18 

A contract not to carry ona business or practice a 
profession anywhere is void.!4 So where the restraint 
extends throughout the realm or country. There are 
cases to be found which declare void contracts extend- 
ing throughout a State;!6 others hold them valid.17 
Contracts whose restraint cover a large portion of a 
State or country, or to be adjudged upon the same 
principles,!8 as well as those which contemplate only a 
partial restraint. If the restraint is reasonable, the 
contract will be upheld.!9 This must be determined in 
the light of all the surrounding circumstances, the sit- 
uation, nature of the business, and object of the 
parties. If theprohibition appears to have been made 
for a just purpose—the protection of the legitimate in- 
terests of the promisee, and not injurious to the public 
—it will be sustained.2° The reasonableness of the 
restraint is a question of law.?! 

From what has been said, it is quite obvious that a 
business, extensive in its nature, will allow of a greater 
restraint, as to territory, than one necessarily local or 
limited. ‘‘What is a reasonable space * * cannot per- 
haps be defined, except that it may be large enough to 
render the contract effectualfor its lawful purpose, yet 
not palpably larger. * * And what is reasonable will de- 
pend much on the nature of the territory, its demands, 
and the sort of business.’”’22. This is the just and rea- 
sonable doctrine upon which the principal case is de- 
cided. Here the limitation, as to space, was reason- 
able, yet it was necessary to declare the contract void, 
because it bound the one who gave the bond not to 


138 Note to Roussillon vy. Roussillon, 19 Am, Law Reg. 
761, by Judge Bennett. 

M4 Callahan v. Donnelly, 45 Cal, 152; Kennedy v. Lee, 3 
Mer. 440, 451; 452; Ward v. Byrne, 5 M. &. G. 548, 562; Peltz 
v. Eichele, 62 Mo. 171. 

15 Oregon Steam Nav. Co. v. Winsor, 20 Wall. 68; Long 
v. Werk, 2 Ohio St. 519; Dean v. Emerson, 102 Mass, 480. 

16 Moore v. Bonnett, 40 Cal. 251; Taylor v. Blanchard, 
18 Allen, 370; Wright v. Ryder, 36 Cal. 357; Lawrence v. 
Kidder, 10 Barb. 641; Noble v. Bates, 7 Cow. 307. 

17 Beal v. Chase, 31 Mich. 490; Oregon Steam Nav. Co. 
v. Winsor, supra. . 

18 Price v. Green, 16 M. & W. 346. 

19 Bishop on Contr. §§ 478, 479; Pyke v. Thomas, 4 Bibb 
(Ky.), 486; Angier v. Webber, 14 Allen (Mass.), 211. 

20 Hubbard vy. Miller, 27 Mich. 15; Leggott v. Barrett, 43 
L. T. Rep. (N. 8.) 641. 

21 Gilman v. Dwight, 13 Gray, 355; Taylor v. Blanchard, 
18 Allen, 370; Chappell v. Brockway, 21 Wend. 157. 

2 Bishop on Contr. sec, 479. 





practice medicine, within the territory named therein, 
during his life. If it had been limited to the life of the 
one to whom it was given, the contract might have 
been held valid. As it stood, it gave to the latter more 
protection than he could possibly ask. 

An agreement of a physician not to practice within 
a circuit of twenty miles is valid;25 or not to practice 
within a particular town andits vicinity. ‘* And the 
like principle applies to other callings,” as not to 
practice law in a certain town; not to do blacksmith- 
ing in a certain locality ;27 not to carry on the milkman’s 
business within three miles of a certain street ;% not 
to carry onthe apothecary’s business within twenty 
miles of a certain town;” not to engage in the milling 
business within thirty miles of a particular place; 
not to practice law within twenty miles of a certain 
town.3! So agreements have been held valid not to 
conduct a business in a county,®? or in a limited terri- 
tory,35 or over a certain limited route over which the 
vendor was in the habit of doing business. These 
illustrations will be sufficient to show the application 
of the rule; but afew more references will be given 
for those who desire to pursue the inquiry further. 

The question as to the divisibility of contracts in re- 
straint of trade, as where one binds himself not to 
manufacture ochre “ in the county of Lehigh or else- 
where,” is fully discussed in a recent Pennsylvania 
case,°6 where one who gave the above covenant was 
restrained from manufacturing ochre in Lehigh county 
(that limit of space being deemed reasonable), 
although the obligation not to manufacture it (else- 
where) was declared to be unreasonable and void. 
This pointis also very fully and ably discussed by Dr. 
Wharton in a note to Western Union Telegraph Co. 
v. B. & S. W. R. R. Co.87 

EUGENE MGQUILLIN. 

Sr. Lours, Mo. 


23 Butter v. Burleson, 16 Vt. 176. See Hayward v. 
Young, 2 Chitty, 407; Gravely v. Barnard, L. R. 18 Eq. 
518. 

24 Warfield v. Booth, 33 Md. 68; McClurg’s Appeal, 8 
Smith (Pa.), 51; Davis v, Mason, 5 T. R. 118; Haldeman vy. 
Simonlon,7N. W Rep. 493. 

2 Bishop on Contr. sec. 479. 

26 Smalley v. Greene, 3 N. W. Rep. (Ia.) 78. 

27 Stafford v. Shartreed, 17 N. W. Rep. 756. 

28 Benwell v. Inns. 24 Beav. 307. 

29 Hayward v. Young, 2 Chitty, 407. 

30 Bowser v. Bliss, 7 Blackf. (Ind.) 344; Ss. Cc. 
Dec. 93, with note. 

31 Dendy v. Henderson, 11 Exch. (H. & G.) 194. 

82 Lang v. Werks, 2 Ohio St. 517. 

83 Richardson v. Peacock, 33 N. J. Eq. 597; Avery v. 
Langford, 1 Kay, 663. 

34 Angier v. Webber, 14 Allen, 211; Dunlop v. Gregory, 
10 N. Y. 241; Pierce v. Fuller, 8 Mass, 222. 

% Article 24 Am. L. Reg. pp. 217, 281; Greenhood on 
Public Policy, chap. vi. p. 683, et seg. ; Dolph v. Troy, ete. 
Co., 28 Fed. Rep. 553, note, 559, and references therein. 
When these contracts will be enforced by injunction, 
see McCaull v. Braham, 16 Fed. Rep. 37, note pp. 42, 49. 

86 Smith’s Appeal, 6 Atlantic Reporter, 251. 

87 11 Fed. Rep. pp. 10,14. See further Higham v, Har- 
ris (Ind.), 8 N. E. Rep. 235, and note; Greenhood on 
Public Policy, Rule XXIII, pp. 20, 22 and illustrations. 
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1. ACCESSION AND CONFUSION OF Goops—Logs— 
Mistake—Rights of Owners—Trover.—aA lot of logs 
owned by the plaintiff, and another owned by the 
defendant, being of the same mark and quality, 
became intermixed before their arrival at defend- 
ant’s mill, without the fault of either party. Held, 
that each party was entitled to his own logs, or, in 
the absence of any distinguished mark, to his pro- 
portional part of the whole lumber; and if the de- 
fendant used, or converted to his own use, more 


than his proportional part, he would be liable for . 


the amount so converted, without a special de- 
mand.—Martin v. Mason, S. J. C. Me., Dee. 7, 
1886; 7 Atl. Rep. 11. 


2. BANKS AND BANKING — Set-Off and Counter- 
Claim — Official against an Individual Account .— 
Where plaintiff, having a private aecount at de- 
fendant’s bank, opened an account at said bank in 
the name of a mining company, and signed all 
checks drawn against such company’s account in 
official capacity as treasurer of such company, and 
in addition distinctly notified defendant, at the 
time of opening such account and thereafter, that 
he was acting as treasurer of the company, and 
would nowise be individually responsible on any 
of the company’s transactions, nor for any of its 
debts, he, in an action to recover balance on his 
personal account, cannot be held liable to a set-off 
for an overdraft on said company’s account result- 
ing from the crediting by defendant of a draft 
drawn by plaintiff as treasurer upon members of 
said mining company, against which plaintiff was 
allowed by defendant to check as treasurer on be- 
half of the company.—Miller v. Mickel, 8. C. Colo., 
Nov. 12, 1886; 12 Pac. Rep. 240. 


3. BILL OF LapING.—Effect of Delivery—Liability 
of Pledgor and Pledgee.—The delivery of a bill of 
lading is a constructive delivery of the cargo which 
it represents, and when a bill of exchange is drawn 
against a shipment of lumber, a sale and delivery 
of the draft, with bill of lading attached as security 
for its acceptance, constitutes a pledge of the 
goods for that specific purpose, and as to the sur- 





plus proceeds, after payment of the draft, the 
pledgee is liable as a trustee to the pledgor.—Brent 
v. Miller, S. C. Ala., Dec. Term, 1886. 


4. Bonps—Of Agent—Application to Subject -Mat- 
ter—Parol Evidence of Collateral Contract.—In 
an action for breach of the bond of an agent, it is 
competent and proper for the defendant to show a 
parol contemporaneous agreement, forming the 
consideration for the bond, where the bond fails to 
state any consideration, and indicates on its face 
that it is collateral to some contract not expressed 
therein; and the extent of the liability of the guar- 
antors may be thus limited to indebtedness incur- 
red as to matters contemplatedin such agreement, 
aithough the bond, if construed alone, might 
seem to include all indebtedness.— Singer, etc. Co. 
v. Forsythe, 8. C. Ind., Nov. 23, 1886; 9 N. E. Rep. 
$27. 


5. COVENANT—Recital in Bond for Deed— When not 
a Covenant — Contract — Construction — Debtor 
and Creditor—Agreement to Reconvey—Pleading 
—Special Traverse, When Allowable.—A recital in 
a bond for a deed, of an agreement by the obligor 
to convey the land to the obligee, does not make 
such agreement a covenant, where it may be infer- 
red that such recital was inserted simply for the 
purpose of showing, in connection with the rest of 
the condition, the terms upon which the obligor 
could discharge himself from the obligation of the 
bond. Underan agreement by a creditor to recon- 
vey to his debtor, upon payment ofthe debt, land 
conveyed to him by the debtor, ‘‘or so much of 
said land as may not have been required for the 
final payment of the amount so due,” the debtor 
will be entitled, in case of a sale by the creditor, to 
any surplus proceeds of the sale left after paying 
the debt. A special traverse may be used when 
the inducement is in substance a sufficient answer 
to the last pleading.—Douglas v. Hennessy, 8. C. 
R. I., Nov. 23, 1886; 7 Atl. Rep. 1. 


6. CRIMINAL Law—Appeal—Demurrer to Indict- 
ment—Question Submitted by Consent of State’s 
Counsel—Libel and Slander—Criminal Proceed- 
ings—Indictment — Sufficiency — Judge— Evidence 
—Mistake no Defense.— The appellate court will 
not, asa rule, pass upon the ruling of the court 
below overruling a demurrer to an indictment, 
where ths same is brought before it by consent of 
the counsel for the State. Such a question can be 
regularly brought up only by writof error. An 
indictment for libel on a judge, which sets forth 
the libel as follows: ‘**He [the judge] has violated 
the State constitution, and is disqualified; he is 
liable to impeachment and to indictment,’—to the 
great scandal and Cisgrace of the administration of 
justice in Baltimore county, and in contempt to 
the State of Maryland and its laws, and to the evil 
example of all others in like-case offending, and 
against the peace, government, and dignity of the 
State,’’—is sufficient to put defendants upon their 
defense, and is not defective for omitting to allege 
in conclusion that what is set forth as published 
has redounded to the damage of the prosecuting 
witness; and the allegation that it was “to the 
great scandal and disgrace of the administration of 
justice in Baltimore county, and in contempt of 
the State of Maryland and its laws, and to the evil 
example of all others in like-case offending,” is 
surplusage, and will not be held to constitute the 
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indictment one for a libel on judicial proceedings, 
and not on the judge personally. On the trial of 
such an indictment, evidenee that defendant had 
been led into an honest mistake of fact, and there- 
by was misled into the publication set out in the 
indictment, is rightly refused; as under the Mary- 
land statute such evidence constitutes no defense. 
—Richardson v. State, Md. Ct. Appl., Dec. 10,1886; 
7 Atl. Rep. 37. 


Evidence — Opinion — Appearance as to 
Being Rational.—In the trial of a defendant 
charged with felony, a question propounded to a 
witness, who was present at the time of the arrest: 
‘*What was the appearance of this man [the de- 
fendant] at that time, with reference to his being 





rational or irrational?’ is admissible, on the 


ground that the evidence sought to be elicited 
thereby is as toa fact, namely, his appearance at 
the time, and not the opinion of the witness as to 
the sanity of the defendant, based upon an ac- 
quaintance with him.—People v. Lavelle, 8. C. 
, Cal., Dec. 2, 1886; 12 Pac. Rep. 226. 
8. Excessive Punishment — Misdemeanors — 
Power of the Jury—Common Law Powers—Statu- 
toru Limitations—Gen. Stat. Ky., ch. 29, art. 19, 
§ 4—Constitutional Limitations—Bill of Rights 
Ky., §§ 2, 1 7—Assault and Battery—Degrees in— 
Punishment—Assault on Judge—Pleas to Indict- 
ment—Special Pleas as Affecting Degree of Pun- 
ishment—Evidénce—Reasons for Assault—Rebut - 
ting Evidence—Evidence as to Family and Means 
of Accused.—Where an attorney assaulted and 
beat a judge with a stick and cowhide for his sup- 
posed improper effort to influence his brother 
judges to decide an action against the assailant, 
held, imprisonment in the county jail for three 
years, together with a fine of one cent and costs, 
was not a cruel or excessive punishment. All in- 
dictable misdemeanors were punished, at common 
law, by fine or imprisonment, or by both, in the 
discretion of the judge; and this has always been 
the law in Kentucky, with this modification: That 
the discretion in fixing the punishment is vested 
in the jury, and not in the judge. Gen. Stat. Ky., 
ch. 29, art. 19, § 4, giving jury right to punish 
affrays and breaches of peace with a fine not ex- 
ceeding a specified sum, or imprisonment not ex- 
ceeding a specified time, does not take away the 
common law right of the jury to punish with fine 
and imprisonment to any amount, or for any time, 
in its discretion. There is no limitation upon the 
power of the jury in fixing the amount of fine, or 
length of imprisonment, upon one guilty of an 
assault and battery, except that cruel and ex- 
cessive punishment prohibited by §§ 2 and 17, bill 
of rights, must not be imposed. There are no de- 
grees of the offense of assault and battery, except 
that, in imposing the punishment, the circum- 
stances of one case may demand a heavier punish- 
ment than another. An assault committed on a 
judge or other dignitary of the State is not a 
greater offense, in the absence of statute, than a 
similar assault ona private person. Only three 
kinds of pleas are allowable to an indictment: (1) 
Guilty; (2) not guilty; (3) former acquittal or 
conviction. But, where accused pleads guilty, the 
State may introduce evidence to increase, or the 
accused to mitigate, the punishment; and no 
plea, special in its form, intended to shut off such 
inquiries, is admissible. Accused, having testified 








to the reasons that induced him to commit an as- 
sault upon another, the State may prove that no 
such reasons existed in fact, although accused 
may have believed that they did. Upon a trial for 
assault, the refusal of the court to admit evidence 
that accused had a large family and small means, 
could not be complained of on appeal; a fine of 
only one cent and costs having been adjudged, and 
such evidence being irrelevant in fixing the term 
of imprisonment.—Cornelison v. Commonwealth, 
Ky. Ct. App., Dec. 11, 1886; 2S. W. Rep. 235. 


Homicide—Murder—Evidence of Motive— 
Conspiracg by Strikers.—On a trial for murder, in 
which the evidence shows that the defendant was 
with a mob of miners which surrounded a house, 
and tried to drive other miners out of it by firing 
several shots into the house and inside the house, 
and other acts of violence, during the perpetra- 
tion of which deceased was killed, but fails to 
show that the defendant fired the shot, evidence 
of the facts and events of a strike, and of a con- 
spiracy to drive out new men who had been 
brought in to work the mines, which led up to the 
fatal attack on the house, is admissible. Where, 
on a trial for murder, it is shown that a mob of 
miners on a strike, in carrying out a conspiracy to 
drive away new men who had been brought in to 
work the mines, surrounded a house in which de- 
ceased was, and fired shots into the house and in- 
side it, killing deceased, evidence of threats to kill 
a superintendent of the mines who was in the 
house, followed by immediate firing, made during 
the attack, but subsequently to the killing of de- 
ceased, is admissible as showing the desperate 
character of the mob, and that murder was part 
of their programme. In atrial for a murder com- 
mitted by a mob of miners on strike, in carrying 
out a conspiracy to drive out new men, an instruc- 
tion to the effect that if the defendant was engaged 
in a conspiracy to forcibly compel the new men fo 
leave, and in carrying out of such conspiracy the 
act of homicide was committed, such homicide 
was binding upon him as much as if done by him- 
self, is not error.—State v. McCahill, 8. C. Iowa, 
Dec. 3, 1886; 30 N. W. Rep. 553. 


10. Trial—Charge to Jury—Alibi. — Where 
the accused, in a criminal action, has relied for his 
defense upon an alibi, and the court, in its charge 
to the jury, has omitted any special instruction as 
to the alibi, but has giyen them a general direc- 
tion to consider all the facts in the case, and give 
defendant the benefit of a doubt, the appellate 
court will not consider an exception, by defend- 
ant, that the court should have instructed the 
jury-that he ought to establish the alibi, by a pre- 
ponderance of evidence, as the omission to so in- 
struct does not prejudice defendant.—State v. 
Sutton, S. C. Iowa, Dec. 11, 1886; 30 N. W. Rep. 
567. 





9. 








1l. EJECTMENT—Title to. Sustain — Possession — 
Statute of Limitations — Adverse Possession — 
Tacking—Privity — Interruption — Landlord and 
Tenant.—As against one showing no title in him- 
self, possession is title. To make out the statutory 
period of adverse possession, so as to bar an ac- 
tion for the recovery of land, the period of the 
adverse possession of several successive holders 
may be tacked together, but privity between them 
is indispensable. Privity exists between two suc- 
cessive hoiders when the latter takes under the 
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earlier, as by descent, will, grant, or voluntary 
transfer of possession. To be adverse, possession 
must be actual, open, continuous, hostile, exclu- 
sive, and accompanied by an intention to claim ad- 
versely. Continuity of adverse possession is not 
interrupted by the possession of one who occupies 
as a tenant of the alleged adverse possessor.— 
Sherin v. Brackett, S.C. Iowa, Dec. 8, 1886; 30 
N. W. Rep. 551. 


12. EstaTEs+hife- Tenant — Buying up of Incum- 
brances—Estoppel—Contribution by Remainder- 
Man — Leasehold — Renewal by Life-Tenant — 
Trustee—Subrogation—Creditor.—A tenant for 
life, in possession, in the purchase of an incum- 
brance upon, or of an adverse title to, the estate, 
will be regarded as having made the purchase for 
the joint benefit of himself and the reversioner or 
remainder-man. The law will not permit him to 
hold it for his own exclusive benefit, if the other 
parties interested in the estate will contribute 
their share of the amount paid for the purchase. 
So, too, if a life-tenant of a leasehold estate under 
a renewable lease, renews the lease, the law will 
make him a trustee for the reversioner or re- 
mainder-man. But if, in such cases, the life- 
tenant pay out money which he was not required 
to pay, or more than his proportionate share, he 
becomes to that extent creditor of the estate, and 
subrogated to the rights of the parties whose 
claims he has bought or paid off. He, and those 
claiming under him, occupy a position analogous 
to a mortgagee in possession after condition 
broken, and cannot be evicted until all sums 
due them from the estate have been repaid.— 
Whitney v. Salter, S. C. Minn., Nov. 22, 1886; 30 
N. W. Rep. 757. 


13. ESTOPPEL.—By Acts and Conduct—Payment— 
Evidence of Payment — Intent — Payment Dis- 
charges Indorser Without Specific Intent—Trover 
and Conversion—Evidence — Foreign Executor.— 
Where A, who had a contract for the sale of pine 
land, under which the vendor retained a claim 
against the pine till paid for, sold one kind of pine 
to B, ata certain rate, a portion of the payment for 
which was to be payment of what A owed on the 
land, and then sold another kind to C, and re- 
ceived pay therefor, C being assured by B that B 
had no interest in those logs, and then B procures 
A’s written consent to atransfer of the contract 
and the land to plaintiff, who is really B’s trustee, 
assuring A, that he will bein no way affected by 
this giving of consent, the plaintiff cannot, under 
his deed thus obtained, claim the logs sold to C, in 
the hands of one who received them from C. On 
the question whether payment of notes‘was in- 
tended, the fact that payment would have dis- 
charged an indorser, such intent not being shown, 
is immaterial,because, if the transaction effected the 
discharge of the indorser, it would have that effect, 
without any specific intent. Where, in an action 
of trover. defendant traces his title through a land 
contract from foreign executors of a non-resident 
testator, through which contract he maintains 
plaintiff claims, plaintiff cannot assert another 
source of title through such executors, without af- 
firmatively showing their authority. — Lange v. 
Muskegon, etc. Co., 8. C. Mich., Nov. 11, 1886; 30 
N. W. Rep. 593. 


14. 





By Conduct — Promissory Note—Surety 


—What Constitutes.—Where, in an action on a 





promissory note, drawn by third parties in favor 
of plaintiff, and signed by defendant as surety, the 
evidence shows that defendant, knowing the prin- 
cipal’s credit to have become doubtful, attached 
them for other indebtedness, and meeting plaint- 
iff, and inquiring of him as to whether the note 
was paid, received an answer from which he justly 
inferred it was settled, and consequently took no 
steps to protect himself, as he might have done, 
plaintiff is estopped, by such an answer, in his 
action, and he will not ayoid the estoppel by show- 
ing that he did not intend to release defendant 
when he made him such answer. Where it is 
sought to estop a plaintiff in his action by reason 
of his words or conduct, the test question is 
whether the party setting up the estoppel was 
justified in relying upon the conduct of the other 
party; and the question of whether the plaintiff 
intended that his words or actions should be relied 
upon by the defendant or not, is immaterial.— 
Sessions v. Rice, S. C. Iowa, Dec. 13, 1886; 30 N. 
W. Rep. 735. 





¢ 

15. Judgment Creditor’s Bill — Fraudulent 
Conveyance— Decree — Attachment — Statute of 
Limitations—Fraud — Pennsylvania Act of April 
22, 1856.—A creditor of B filed a billin equity 
against Band C to set aside a conveyance from B 
to C of certain lots therein described, on the 
ground that it was fraudulent and void as to the 
creditors of B, upon which a decree was enteredin 
conformity therewith. The creditor subsequently 
issued an attachment execution against B, sum- 
moning C as garnishee, who pleaded that the cred- 
itor was estopped by the decree in the proceeding 
in equity. Hé/d, that as the bill did not ask to 
have C charged with the proceeds of the sale of 
any of the lots fraudulently conveyed, it was not a 
bar tothe attachment. The Pennsylvania statute 
of limitations (Act April 22, 1856) begins to run 
only from the time of the discovery of the fraud. 
—Dicken v. Hays, 8. C. Penn., Nov. 15, 1886; 7 
Atl. Rep. 58. 


16. EVIDENCE —Admissions—Corroboration—False 
Pretenses—Chattel Mortgage—False Representa- 
tions as to Title — Code Iowa, § 4427 Secondary 
Evidence—Records.—In the trial of an indictment 
for false pretenses, against a person who has bor- 
rowed money on a chatttel mortgage upon prop- 
erty, representing that the same was unincum- 
bered, when in fact it was incumbered, evi- 
dence on the part of the State of his admis- 
sion that the property was incumbered at the 
time of the loan will not justify a conviction, un- 
less corroborated. Code Iowa, § 4427. In the trial 
of a defendant charged with obtaining money un- 
der false pretenses, by representing that the prop- 
erty, upon a mortgage of which the money ob- 
tained was loaned, was clear and unincumbered, 
the State cannot offer in evidence the record of 
mortgages, and a certified copy thereof, without 
first proving the loss or destruction of the original 
mortgages, or in some way accounting for them.— 
State v. Penny, 8. C. Iowa, Dec. 7, 1886; 30 N. W. 
Rep. 561. \ 





17. Lost Contract—Contents Proved by In- 
structions to Draughtman — Witness — Transac- 
tions with Deceased Person — Dower — Bar of— 
Ante-nuptial Contract — Widow's Award.—W hile 
instructions to an attorney or draughtsmans of a 
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contract by one party, prior to its signature, and 
at which the other party is not present, are not 
binding on such other party, yet when it has been 
shown that such a written contract was executed, 
and is now lost, the instructions of one of the par- 
ties to the draughtman who drew up the contract 
are admissible to prove its contents. Where two 
parties joined in instructing a scrivener to draw 
certain contracts which were afterwards lost, and 
one of the parties afterwards died, held, that the 
instructions to the scrivener might be proved by 
his testimony, but the surviving party could not 
testify as to the transaction with the deceased. 1 
Starr & C. St. par. 2,¢. 51. An ante-nuptial con- 
tract will bar dower, and, in the absence of chil- 
dren interested in the statutory widow’s award, 
the contract will bar the widow’s award also.— 
Spencer v. Boardman, 8. C. Ill., Nov. 13, 1886; 9 
N. E. Rep. 320. 


18. —-— Witness—Cross-Examination—Degrading 
Question — Discretion of Trial Court — Using 
Written Statement of Witness—Opinion—Incom- 
petent.—Where a question tends to degrade wait- 
ness merely, without rendering him infamous, 
and is collateral only, and not material to the issue, 
there is some difference as to whether he can be 
compelled to answer; but all agree that the ques- 
tion may be asked, as the witness may be willing 
to waive his privilege. But, it appearing that the 
witness had previously answered the questions in 
substance, the court did not errin refusing to al- 
low them to be asked directly. The trial court has 
discretion to control the extent of such cross-ex- 
aminations. The State’s attorney, having in his 
possession the written statement of the witness as 
to what he knew of the matters in issue, read from 
it during the trial, and asked witness if he had not 
so stated. Held, that this was merely using the 
paper to refresh the memory of the witness. The 
statement of the witness to the chief of police 


that “the had the right man,”’ was an opinion, and’ 


incompetent.—Butler v. Commonwealth, Ky. Ct. 
App., Dec. 4, 1886; 2S. W. Rep. 228. 


19. EXECUTION—ASsignment — Sale—Irregularities 
Failure to Object in Time — Estoppel. — The as- 
signee of an execution plaintiff is chargeable with 
notice of any irregularity in the issuance of the 
execution after he becomes assignee, or in the sale 
thereunder; and, when he becomes the purchaser 
at such sale, it may be set aside for irregularities 
that could not be made effective as against an in- 
nocent third party purchasing in good faith with- 
out notice; but where an execution defendant, 
entitled to have lands sold in a certain order, fails 
to take steps to have it so done, and fails to object 
to their sale in a different order, or where he fails 
to object to asale as irregular because a former 
levy is undisposed of, until after the sale is con- 
summated, he is, in the absence of any excuse for 
such failure, estopped from complaining of such 
irregularities.—Richey v. Merritt, S. C. Ind., Dec. 
7, 1886; 9 N. E. Rep. 368. . 


20. EXECUTORS AND ADMINISTRATORS— Bond — 
Liability of Surety — Insolvent Executor Owing 
Debt to Testator.—The surety on the bond of an 
executor, who is also a legatee, will not be held 
liable for the failure of the executor to pay a debt 
due from him to the testator, when he was insolv- 
ent at the time of his appointment, and falsely rep- 

_ resented the condition of the estate to the surety 





even where he has charged such debt in his ac- 
count as available assets, and the probate court 
has decreed distribution on that basis; but the 
surety will not be relieved from liability in equity, 
except to the amount of the excess of the execu- 
tor’s debt over the actual yalue of his property.— 
Lyon v. Osgood, 8. C. Vt., Sep. 11, 1886; 7 Atl. Rep- 
o. 


bo 


1. Fraups — Statute of Frauds — Constructive 
Trust—Conveyance to Wife—Husband and Wife 
— Wife’s Right in Colorado Before 1872—Prom- 
issory Note—Separate Estate—Implied Charge— 
Equitable Doctrine.—Defendant’s husband, while 
indebted to plaintiff, conveved to her and her mi- 
nor son, in equal shares, certain real estate, by an 
absolute deed, as part of an agreement for a per- 
Manent separation. Afterwards, the defendant 
and her son executed their joint promissory note 
in favor of plaintiff; the consideration being partly 
the indebtedness of the husband and partly an ad- 
vance by plaintiff to the son. There was no ref- 
erence to the husband’s debts in the deed, and no 
reference to any trust for plaintiff in writing. No 
fraud was alleged with reference to the conveyance. 
Au answer of the defendant in another cause was 
put in evidence, but it was not signed by her, nor 
by any agent authorized by her in writing to sign 
her name toit. Held, plaintiff’s claim, as a cred- 
itor of the husband, to a trust in the real estate 
conveyed to defendant failed by reason of the 
statute of frauds. Gen. St. Colo. § 1515. A seme 
covert living apart from her husband, who has exe- 
cuted a promissory note for her husband’s debts 
prior to the territorial acts of 1872 and 1874 of Colo- 
rado, on the subject of married women, cannot be 
sued upon the note, as the note was not a binding 
contract at the time. Where a married woman 
having a separate estate executes a promissory note 
of which others are to receive the benefit, she her- 
self being a surety in effect, she will not be held in 
equity to have created a charge upon her separate 
estate, unless the contract itself includes an ex- 
press provision to that effect. Farrand v. Beshoar, 
8. C. Colo., Oct, 19, 1886; 12 Pac. Rep. 196. 


22. HUSBAND AND WI¥FE.—Separate Estate—Ac- 
quisition of Property During Coverture—Earn- 
ings of Husband and of Wife.—In a case of a pur- 
chase by a wife during coverture, the burden is 
upon her to prove distinctly that she paid for the 
thing purchased with funds that were not furnished 
by the husband. Evidence that she purchased 
amounts to nothing, unless it is accompanied by 
clear and full proof that she paid for it with her 
own separate funds; not that she had the means of 
paying, but that she in fact paid. In the absence 
of such proof, the presumption is that her husband 
furnished the means of payment. If a wife basa 
separate estate, she may permit the husband in the 
enjoyment of the marital relations to live upon it, 
without rendering the products liable at law to his 
creditors on account of the labor which he volun- 
tarily bestows upon it. But he cannot create in 
her a separate estate to the prejudice of those to 
whom he is under legal obligations. He cannot 
vest her with a separate estate, even in her future 
earnings, to the prejudice of existing creditors. 
Brooker v. Knight, 8. C. Ala., Dec. Term, 1886. 


28. INSURANCK—Fire Insurance—Payment in Ar- 
rear—Waiver—Agreement to Notify of Falling 
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Due of Premium Note—Action—Loss— Statute of 
Limitations—Agents—Power of.—A condition ina 
policy of fire insurance, that the policy should be 
forfeited by a failure to pay any premium note 
when it should fall due, is waived by a written 
agreement, made by the company’s agent, that he 
will give 15 days’ notice of the falling due of each 
note, and failure to give such notice. The insurer’s 
right to recover on a fire insurance policy when 
there is a waiver of forfeiture for non-payment of 
premium notes is not affected by the length of 
time the notes have been past due, nor by the fact 
that the statute of limitations hasrun against them 
when there is a provision in the policy that unpaid 
notes shall be deducted from the insurance in case 
of loss. An agent ofa fire insurance company has 
authority to waive the conditions of a policy. Al- 
exander v. Continental, etc. Co., 8. C. Wis., Dee. 14 
1886; 30 N. W. Rep. 729. 


24. JOINT TENANTS AND TENANTS IN COMMON— 


Estoppel—By Deed.—A deed of a squatter’s in- 
terest in what was supposed to be public land, 
made to two men, one of whom paid the purchase 
money, the object of the joint deed being to use 
the name of the gratuitous grantee as a pre-emptor 
in procuring title from the Uuited States to so 
much of the land as should be in excess of 160 
acres, does not create a tenancy in common; and in 
an action by the gratuitous grantee against his co- 
grantee to recover an undivided one-half of the 
lands described in the deed, the latter 1s not es- 
topped, by that deed, from setting up as a defense 
a good. title subsequently acquired by him from the 
true owners of the land. Tully v. Tully, 8. C. Cal., 
Nov. 30, 1886; 12 Pac. Rep. 240. 


25 JUDGMENTS—Death of Party—Collateral At- 


tack—Insane Persons—Actions Against—Failure 
to Appoint Guardian—Judqment—Error— Writ 
and Process— Affidavit for Publication — Suf- 
ficiency— Civil Code Neb. § 78—Service by Publi- 
cation—Suficiency of Notice.—A judgment ren- 
dered against a person—and equally so of one ren- 
dered in his favor—after his death is reversible, if 
the fact and time of death appear on the record, or 
in error coram nobis. If the fact must be shown 
aliunde, the judgment is voidable and not void, 
and cannot be impeached collaterally. Jennings v. 
Simpson, 12 Neb. 558; s. c., 11 N. W. Rep. 880; 
citing Yaple v. Titus, 41 Pa. St. 195. A court, by 
the service of its process, acquires jurisdiction 
over the person of an insane defendant, and the 
failure to appoint a guardian ad litem does not 
render the judgment either void or yoidable. It is 
at most only erroneous, for which the appropriate 
remedy is by proceedings in error, and not by an 
original action to vacate the judgment. See McAl- 
lister v. Lancaster Co. Bank, 15 Neb. 295; s. C., 18 
N. W. Rep. 57. An affidavit for service by publi- 
cation is sufficient if it states the nature of the 
cause of action for which publication may be made, 
and the service of summons cannot be made upon 
the defendant or defendants within the State, 
(Fouts v. Mann, 15 Neb. 172;s. c.,18 N. W. Rep. 
64); and it is not necessary that the statement that 
service of summons cannot be made upon the de- 
fendant in the State be made in the language of the 
statute. If the fact be made to appear by the affi- 
davit, it is sufficient. When service of the pen- 
dency of the action is made by publication, if the 
published notice is so specific as to advise the de- 


26. 


28. 


29. 





fendants of their interest sought to be affected by 
the proceeding, it is sufficient. See Gary v. May, 
16 Ohio, 66. McCormick v. Paddock, 8. C. Neb. 
Dec. 1, 1886; 30 N. W. Rep. 602. 





Invalid—Judgment in Common-Law Ac- 
tion—Adjusting Equities—Action or Suit—Par- 
ties—Plaintiff and Defendant—Identical Name.— 
In an action at law, pure and simple, a judgment 
undertaking to adjust the equities of defendant’s 
creditors by postponing the payment of the judg- 
ment to their claims will not stand. The bare fact 
that the same name appears among the parties 
plaintiff and also among the parties defendant on 
the face of an assignee’s petition, does not uphold 
an inference that the plaintiff and defendant, so 
described, are one and the same person. Wilson 
v. Benedict, S. C. Mo., Dec. 6, 1886; 2 S. W. Rep. 


27. MASTER AND SERVANT—Defects in Machinery— 


Ignorance of Servant — Pleading — Evidence.—In 
an action by a railroad employee against the com- 
pany for damages caused by personal injury, 
where the plaintiff’s right of action depends upon 
his ignorance of certain conditions—as defects in 
defendant’s switch-engine, and unskillfulness of 
its engineer—it is not incumbent upon the plaintiff 
to aver such ignorance in his complaint, but rather 
it is for defendant to aver and prove knowledge on 
part of plaintiff. Cole v. Chicago, etc. Co.,8. C. 
Wis., Nov. 23, 1886; 30 N. W. Rep. 600. 





Railroad Laborer—Failure to Supply 
Suitable Lodgings—Sufiicuency of Complaint.—In 
an action by a laborer engaged in the construction 
of a road, against his employer, a railroad com- 
pany, for damages for breach of contract and neg- 
ligence, in that defendant failed to supply him 
with good and suitable board and lodging, a com- 
plaint alleging that plaintiff ‘‘ was compelled to 
sleep on the cold, wet and frozen ground, without 
anything under him except damp branches of pine 
or spruce trees, and without sufficient blankets or 
bedclothes to cover him and protect him from the 
cold, whereby plaintiff was taken dangerously sick 
from such exposure,” is good upon demurrer, as 
the sickness referred to is not too remote to sup- 
portan action.—Clifford v. Denver, etc. Co., 8. C. 
Colo., Nov. 12, 1886; 12 Pac. Rep. 219. 





Railroad Company—Liability for Negli- 
gence of Feliow-Servant—Repair Men—Rules for 
Protection—Question for Jury.—In an action 
against a railroad company for damages for the 
death of an employea repair-man, which occurred 
while he was engaged in repairing defendant’s cars 
standing upon a side track, which were run into 
by one of defendant’s engines, it is for the jury 
to say whether or not defendant’s rules providing 
for the safety of repair-men so employed are 
adequate for that purpose, and the court errs in 
ruling, as matter of law, that they are sufficient.— 
Abel v. President, etc. Canal Co., N. Y. Ct. App., 
Dec. 7, 1886; 9 N. E. Rep. 325. 


30. MORTGAGE—Payment—Presumption of—Lapse 
of Time—Statute of Limitations—Trust Funds. 
—Where a sum of money was loaned by an execu- 
trix and trustee in accordance with the will of the 
testator, and a bond and mortgage were taken to 
secure it, and, after the death of the executrix, 
the mortgage was found uncancelled onthe record 
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in an action brought by the beneficiaries of the 
fund against the estate of the mortgagee, who it 
was alleged had knowledge of the trust to enforce 
payment of the mortgage, held that after the lapse 
of forty-eight years from the date of the loan to 
the death of the mortgagee, and thirty-four years 
from the date of the loan to the death of the ex- 
ecutrix, the non-production of the bond and mort- 
gage willfurnish satisfactory and conclusive evi- 
dence of their payment. Held, further, that the 
New York statute of limitations furnishes an 
equally conclusive defense to the action.—Lammer 
v. Stoddard, N. Y. Ct. App., Nov. 23, 1886; 9N. E. 
Rep. 328. 


31. OFFICE AND OFFICER—Salary—Actwn for— 
Officer De Facto.—An action against a city bya 
police officer who has been displaced, to recover 
the salary of the office, cannot be maintained, 
while the office is occupied by an officer de facto, 
until the right to the office has been judicially de- 
termined in a proper proceeding.—Selby v. City 
of Portland, S.C. Oregon, Dec. 6, 1886: 12 Pac. 
Rep. 377. 

32. PARTNERSHIP—What Constitutes — Share of 
Profits in Lieu of Salary—Agent.—A, haying em- 
yloyed B for a considerable time as his agent, ona 
salary, to carry on the business of buying and 
selling cattle, terminated the engagement. At B’s 
request he agreed as follows: To advance to Ba 
sum of money to be used by him to buy cattle, 
keep and take care of them, and sell them in the 
spring or earlier, the expenses of buying, keep- 
ing, and selling to be paid out of the money, and 
on sale of the cattle, A to receive back from the 
proceeds the sum advanced by him, and the net 
profits, if any, to be divided equally between them; 
andif the proceeds should not amount to the sum 
advanced, after deducting the amounts paid and 
expenses of keeping, then A to receive all of the 
proceeds, and B nothing. It was further under- 
stood that B was to receive one-half of the net 
profits, as aforesaid, for his services in managing 
said business, in lieu of the salary he received 
under the prior contract. B was not to share in 
any possible loss beyond his service and labor. 
The cattle, when bought, were to be put by Bina 
brand which A believed to be recorded in his own 
name, and B was to use his discretion in the busi- 
ness, except that A gave certain limitation of 
prices for buying and selling. There was noagree- 
ment or instructions in whose name the business 
should be carried on. The agreement was verbal, 
and acted on by both parties. A did nos intend or 
believe he was entering into partnership with B. 
Heid, there was no partnership between A and B, 
as to third parties.—Buzard v. First Nat. Bank of 
Greenville, 8. C. Tex., Dec. 3, 1886; 28. W. Rep. 54. 


38. RECEIVER— Attachment of Property in His 
Hands—Proceedings to Dissolve—Appeal.—After 
the appointment of a receiver, and before his qual- 
ification, in an action for the dissolution of a cor- 
poration, the property of the corporation was at- 
tached by a creditor. The receiver obtained rule 
on the sheriff to show cause why this attachment 
should not be set aside. The rule was discharged, 
and fromthis order the receiver appealed. Held, 
that the rule was s summary proceeding in the 
action for the dissolution of the corporation, to 
which neither receiver, sheriff, nor attaching cred- 
itor wasa party; that the rights of the attaching 





creditor could not be effectually protected in such 
a proceeding, and therefore the rule was properly 
discharged. Held, also, that, inasmuch as the 
summary proceeding was not the proper remedy, 
the order to that effect.does not affect the merits of 
the action, and therefore it is not appealable.— 
Andrews v. Paschen, S. C. Wis., Dec. 14, 1886; 30 
N. W. Rep. 712. 


34. REPLEVIN—Bond—Action on—Who May Main- 
tain—Stranger.—Where goods have been taken 
possession of by the plaintiffs in a replevin suit, 
and an ordinary replevin bond has been executed 
by them and their sureties to the plaintiffs, a 
stranger, who isneither a party to the suit, nor to 
bond, cannot maintain an action thereon against 
the obligors.— Pipher v. Johnson, S. C. Ind., Dee. 
9, 1886; 9 N. E. Rep. 376. 


35. TAXATION— Collect or’s Bonds—Default —Appor- 
tionment of Deficit—In suits on the bonds of a 
collector of taxes to recover a deficiency in his 
accounts, extending over three years, there being 
no evidence as to precisely when the deficit com- 
menced, or in which of the three years it occurred, 
the court did not err in charging the jury that the 
total deficit was to be divided among the three 
bonds in the proportion of the sums collected by 
the collector on each commitment.—Jnhabit ants of 
Phipsburg v. Dickinson, S. J. Ct. Me., Dec. 6, 1886; 
7 Atl. Rep. 9. 


36. TRIAL—Profert on Demurrer—Failure to Intro- 
duce at Trial—Objection.—Where the effect of 
a former judgment pleaded in bar was sought to 
be avoided by a decree in equity enjoining the col- 
lection thereof, and reciting an agreement allowing 
another action to be brought, and such decree was 
shown in evidence upon a hearing on demurrer to 
the replication, or immediately thereafter, held, 
that the failure to introduce it upon the trial of the 
cause, which occurred just after the hearing, and 
was had before the court, was not ground for re- 
versing a judgment for plaintiff, especially if no 
objection was made to the introduction of the 
other evidence upon that ground.— Wilson v. St. 
Louis, etc. Co., 8. C. Mo., Dee. 6, 1886; 2S. W. 
Rep. 266. 


37. TROVER AND CONVERSION — For What and 
When it Lies—Action by Personal Representative. 
—When, in an action of trover brought by the exe- 
cutrix of a defendant to recover damages for the 
conversion of personal property belonging to the 
estate, the evidence shows that the property came 
to the hands of defendant, by direction of plaintiff, 
to be sold by him, and that he sold the same, and 
applied the proceeds to the payment of debts of 
the deceased, it cannot be said that he has con- 
verted the property to his own use, but to the use 
and benefit of the estate. Rutherford v. Thomp- 
son, S. C. Oreg. Dee. 6, 1886; 12 Pac. Rep. 382. 


88. TRust—Actions— Complaint —Breach. — Where 
one of the conditions of a trust deed is that “the 
grantee shall pay to the grantor, during his natural 
life, $87 per month, on,” etc., a complaint that al- 
leges the execution and delivery of the deed; that 
it was conditioned that defendant perform certain 
acts therein specified; refers to the record of the 
deed, and to a copy annexed as an exhibit; and 
then sets forth a breach of the conditions, and a 
failure of defendant to keep or perform any of the 
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conditions or acts to be performed; and demands 
a money judgment—sufliciently avers the breach 
of the conditions, and apprises defendant of the 
nature of the demand made. Nichols v. McCarthy, 
8. C. Conn., Oct. 20, 1886; 7 Alt. Rep. 24. 


39. How Created—Constructive—Agent Ap- 
propriating Funds of Principal—Agent Mingling 
His Own Funds With Those of Principal— Vendor 
and Vendee—Bona Fide Purchaser—Constructive 
Notice—Possession.—Equity will follow the funds 
of a principal, appropriated by an agent, wherever 
they can be discovered; and, where they have 
been used in the construction of a store on the 
agent’s land, the premises will be charged with the 
amount so appropriated. In such a case, if the 
agent mingle funds of his own with those of his 
principal, he must disclose the amount of his 
funds, or his principal will take the whole. A 
bona fide purchaser of real estate for value takes 
with constructive notice of the equities of one in 
possession. Atkinson v. Ward, S. C. Ark., Nov. 
13, 1886; 2S. W. Rep. 77. 


40. ——— For Education and Support—Powers of 
Trustee to Sell—For What—Liability for Ex- 
penditures Beyond Income—Corpus to be Dis- 
tributed.—When a testator leaves his property to 
a trustee in trust for the support and education of 
the testator’s minor and unmarried children, until 
the youngest reaches the age of sixteen, when the 
property is to be divided equally among all his 
children, and no authority is given the trustee to 
sell the property, except for the payment of the 
testator’s debts, the trustee is personally liable for 
all sums in excess of the income of the property 
expended in the support and education of the tes- 
tator’s children. When, by his will, a testator 
authorizes the trustee of his property, therein ap- 
pointed, “‘to sell, or otherwise dispose of, so much 
of my property as may be necessary to pay all my 
just debts,” the power of such trustee to sell the 
testator’s property is limited to sales for that pur- 
pose, although the estate is charged by the will 
with the support and education of the testator’s 
minor and unmarried children, when the will also 
directs that at a time designated “the property” 
shall be divided among all his children. Brome v. 
Pembroke, Md. Ct. App. Dec. 10, 1886; 7 Atl. Rep. 


7. 











QUERIES AND ANSWERS.* 


aan eee . 





| Correspondents are requested to draw up their answers n 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

QUERIES. 

Query No. 3. A dies without a will, and leaves a 
widow and minor children. The widow sells her 
dower, and leaves the home place. When will the 
statute begin to run against the minor children? 
When they become of age, or three years thereafter, 
or after the right of dower is extinguished? 


Answer. The statute of limitations begins to run as 
soon as a right of action accrues. The children in the 
case stated could have no cause of action against the 
assignee of the dower right for the dower lands until 
the death of the widow, because during her lifetime 





they have no right of possession. The answer is 
therefore, that their cause of action accrues and the 
statute begins to run upon the death of the widow; 
but if at that time they are still under the disability of 
infancy, they have three years, after arriving at full 
age, in which to bring their suit. L. W. C. 


ANSWERS. 


Query No. 15. [28 Cent. L.J.148.] A offers to sell 
a lot for a certain price. B replies: “I accept your 
offer. Please execute the inclosed deed and send it to 
S bank, with instructions to cashier to collect the 
amount due you and deliver deed. I will pay their 
charges; you will send with the deed an abstract of 
titie, or if you have not one, please order one. If you 
prefer to send the deed to anyone else, it does not 
matter much to me; only, I do not want anything to 
do with a real estate agent.” Is this an unqualified 
acceptance, or do the requests to send it to S bank, 
subsequently modified, and for a abstract, constitute 
new conditions. Please cite authorities. K. 


Answer. An acceptance cannot vary one iota from 
the proposition. Under the offer A could only be 
ealled on to deliver a proper deed, but B asked for 
more; so there was no acceptance. In this case there 
could, under no circumstances, have been a binding 
contract, because such contracts, under the statute of 
frauds, must be evidenced by writing. This requires 
no authorities. M. 








RECENT PUBLICATIONS. 





REPORTS OF THE DECISIONS OF THE APPELATE 
COURTS OF THE STATE OF ILLINOIS.—By James B. 
Bradwell. Volume XIX. Containing all the Re- 
maining Opinions of the First District up to, and in- 
cluding a portion of those filed June 16, 1886, and all 
the Remaining Opinions of the Second District up to 
the Ist day of November, 1886, and all the Remaining 
Opinions of the Third District up to the 25th day of 
August, 1836, and all the Remaining Opinions of the 
Fourth District up to the 1st day of October, 1886. 
Chicago: Chicago Legal News Company. 1886. 
This is the latest issue of Mr. Bradwell’s valuable 

seriex of Illinois appellate reports, and is gotten up in 

a style which is in every respect equal to that of its 

predecessors. 

Of course this series of reports, like most others 
which contain only the rulings of intermediate courts, 
is of little value out of the State in which the decisions 
are rendered, but it is equally true that to practition- 
ersin that State such reports are not only valuable but 
necessary. We may,add that we know of no series of such 
reports more ably and carefully prepared than those of 
Mr. Bradwell. Ourcommendation, however, is super- 
fluous, for Mr. Bradwell’s reports are too well known 
and too highly appreciated by the profession in Illinois 
to need theindorsement of outsiders. 








JETSAM AND FLOTSAM. 





OFFSPRING.—“‘Is that your offspring, madam??? 
asked a judge of a woman on the witness stand, 
who was holding a boy by the hand. ‘No, jedge; this 
8 my oldest son,” she innocently replied. 





